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ADVEETISEMENT. 



The first volume of this work was published more 
than two years ago, and was stated to be an experi- 
ment, which, if successful, would demonstrate that 
the most important and interesting criminal trials, 
that have taken place in this country, might be ren- 
dered acceptable to the general reader, in the form 
of abridged narrations divested of the technicalities 
of legal proceedings. The favor with which the plan 
and objects of the work were received was highly 
encouraging, and the success of the first volume 
was at least equal to its merits. The present volume 
has been delayed by various causes, one of which was 
the difiSculty of authenticating some of the facts, and 
it is believed, that the value of the work has been 
increased by the time consumed in the necessary in- 
vestigations for this purpose. 

These volumes extend over a period of more than 
one hundred and fifty years, and contain accounts of 



Yl ADVERTISEMENT. 

the most interesting trials that have taken place, from 
the first establishment of judicial tribunals in this coun- 
try, until after the adoption of the constitution of the 
United States. If they serve to illustrate the morals 
and manners, or the religious and political history of 
this period, and thus commend themselves to the 
American reader, the object of the author will be fully 
accomplished. 

Boston, May, 1844. 
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TRIAL OF BATHSHEBA SPOONER 

AND OTHERS. 



BEFORE THE 



SUPERIOR COURT OF JUDICATURE, 



FOR THE MURDER OF JOSHUA SPOONER^ OF BROOKFIELD. 



MASSACHUSETTS, 1778. 



VOL. II. 1 



Of the trial of Bathiibcba Rpooncr and othcrn, at Worcester, Mnsiia- 
chutettSi in 1778, no authentic report liaH ever been ])ubliHhcd. Dut the 
case produced great excitement, and wan discussed in all the periodical 
publications of the time. Tlierc are alNo many traditionary accounts 
of the aflair, most of which, however, arc entitled to very little con • 
•ideration, except as they furnish a clue to the real character of the 
transaction. In preparing the following account, I have diligently sought 
for information in every (quarter where there was any reason to suppose it 
could be obtained ; antl nothing is stated for which there does not appear 
to l>e good authority. The sources of information upon which I huvo 
mainly relied are : — 1. The records of the Superior Court of Judicature, 
and those papers relating to the case which ure preserved in the archives 
of the Commonwealth. 2. The Manuscript Notes of Ilun. Jvdediah 
Foster, one of the judges, who appears to have taken full minutes of tho 
evidence. 3. Tho Alanuscript Papers of tho late Hon. Levi Lincoln, 
who was of counsel for the prisoners. 4. " A Sermon preached at Wor- 
cester, July 2, 1778, on occasion of the execution of James Buchanan, 
William Brooks, Ezra Ross, and Bathshcba Hpooner, for the murder of 
Mr. Joshua Spooner, of BrookQeld, on the evening of the first of March 
preceding ; together with an appendix giving some account of these 
prisoners in their last stage. By Thadeus Maccarty, A.M., Pastor of the 
church in said Worcester." 6. A Sermon preached at Brookfield, March 
6, 1778, on tho day of the interment of Mr. Joshua Spooner. By Nathan 
Fiske, A. M., Pastor of tho Third Church in BrookQeld. G. I have also 
carefully examined the newspapers of the period alluded to, and have 
sought for information from the few living persons who were i>ersonally 
cognizant of the facts in the case. My sincere acknowledgments are duo 
to those gentlemen, who have kindly assisted mo in these inquiries. I 
am under especial obligations to the late William Lincoln, Esq. of Wor- 
cester, whose antiquarian zeal was the least of his many excellent traits 
of character; to Samuel F. Haven, Esq., the lil>rarian of the American 
Antiquarian Society ; to the Rev. Joseph B. Felt, the librarian of the 
Blassachusetts Historical Society, and to the Rev. Lucius R. Paige, of 
Cambridge. 



TRIAL OF MRS. SPOONER AND OTHERS. 



On the morning of March 2, 1778, a servant of 
Joshua Spooner, of Brookfield, in Massachusetts, came 
to Cooley's tavern, in that town, with an inquiry for 
his master, representing that he had not been at home 
during the night, and that his wife and family were 
greatly alarmed. This statement was received with 
much surprise at the inn, as Mr. Spooner had spent 
the previous evening there with some of his friends, 
and had left at an early hour for Iiis own house, 
which was only at a short distance. A few of 
the neighbors immediately called on Mrs. Spooner, 
whom they found in the greatest apparent distress. 
Upon an examination of the premises, in the neigh- 
borhood of the house, they observed the tracks of 
several persons on the snow, and, on further search, 
the mangled body of Mr. Spooner was discovered in 
the well,' near his own door. On the next day, ah 

1 The house in which Mr. Spooner had resided preTious to the termi- 
nmtioii of his life by mnider, is still standing (1843) unchanged, except 
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iiiqu/e«t being taken, it wai» found tliat the deoeasod, 
^^ on tlie evening of tlie lirirt of Marcli. about nine of 
the clock, lieirig returning iKitne from his neiglibr>r89 
near hitf own do^>r was felonioudv aissaulted bv one or 
more ruflianif, knocke<l down by a club, l>eat and 
bruise^l, and tlirown intr> hi»$ own well witii water in 
it, by {x.TKon« to tlie jury unknown/' Tlie family of 
tlie dec<5aKe<l, with tlie ex<x'iition of Ut» little daugfi- 
tcr, refused U} look at the body, but hiif wife, at the 
urgent re<|ueKt of one of tlie jury, at length put her 
Iiand on Iuk forehead, and exclaimed ^^poor lUtle 

The rei>ort of thin event Kpread very rapidly, and 
cauMMl a grc*at excitement in tlio»e troublous times, 
in the miilift of tiKj war/ Tliat a [>eaceable citizen, 
in a rerm>te U)wny kIiouM l>e waylaid and murdered 
io near \m own Iiouik; waJi a matter of serious alarm, 

hy Um wwniM of y^m, U w%% « pUin, but large Hud re«pecubl« dweUing, 
two uUn'iKH m \iti\%Ui nud c«/n«tru<.'twi niutr t^M; (iubiou of iiumt tiiii«», 
mhmi comfort w«n cor»«ult«rd nutrti than hImw in tli« ^ooooniy of liring. 
It i« «ituaiMi <m tlu; ivAili nuU of tiMr old road from Hrook(itld t/> Wor- 
oe^tfr, al>o4it lialf a wiU «a«tward from tb«; Uiiit«eim%'\u>um of tli« Kouth 
Parivh, in tb^; former town* In fnwt, and nearly ityyimiUit on tb« viuth 
•id« of i\tf road, ar« «t«t«ly «lfn«, TUh hm\dini(* ar« iui|Miint«d, dibp- 
kUt«d, and (ailing to dttcny, 

* T\ut ioUowinff «tJitetu«Dt appeara in tbe Iloaton Iod«p(;nd«nt Cbrofii* 
eU, n«w«pap<fr, of Murcli 13, i77H : - - " On t\m nigbt of iIm; firat inataot 
a moat lutrr'ui martU^r waa committed at l5rookfi4fld, on tbe pvraon of Mr, 
Joabua Hpoon«r, From tb« Umvi premeditation of tlila murder, tbe numlier 
of p«»raoua concerned (tbera l>eiug no leaa tban nnvan capitally concerned) 
and tbe metbixJa made uaa of to aeeompliab tbeir deaiffna, it b auppoaed 
til \m tbe moat uxtriutrdUmry crime ever perpetrated in New Knglaod. 
MxHiday evening fblbiwing, tbree of tite villaina com^fnied in tbe alKnre 
murder, wttre uken up at Wor<:eater, Oti examination they impeached 
tbeir aceompliiuja, in couae<|uenc4 of which Mra. Hpo<mer (the inventor 
of tba murder) and tbe reat of ber aaaociatea were a«i;s«d, and tm Tuet- 
dftf 9WMm otrrUd to MTorvaalar tod eooAoad in jail/' 



BATHSHEBA SPOONER AND OTHERS* 5 

and most active measures were immediately taken to 
arrest the actors in this mysterious affair. It was 
known to some of the neighbors, that two men, who 
were formerly British soldiers, and were supposed to 
have deserted from Burgoyne's army, then at Cam- 
bridge, had been at Mr. Spooner's house on several 
occasions shortly before his death, and he had ex- 
pressed a suspicion that their intentions were not 
entirely honest. One of these men, in a state of in- 
toxication, having exhibited at Worcester some of 
Spooner^s wearing apparel, they were both arrested, 
together with Ezra Ross, a young man of eighteen 
years, a native of Massachusetts, who had formerly 
served in the American army, and who was known 
to be intimate in the family of the deceased. From 
the statements of these men and the circumstances of 
tlie murder, there was a violent presumption that the 
family of Mr. Spooner could not be so ignorant of the 
manner of his death as they pretended to be ; and 
Mrs. Spooner was also arrested, together with a 
female and two male servants, who were subsequently 
used as witnesses. 

The matter had now assumed an importance, from 
the character and standing of the parties implicated 
in the transaction, which the atrocity of the murder 
could never have given to it. Mrs. Spooner was the 
daughter of Timothy Ruggles, a distinguished lawyer 
of that day, who had hold some of the most honor- 
able and important offices in the province, but who, 
at this time, on' account of his political course, was 
under the ban of popular opinion, and had been 
obliged to leave the country. 

!♦ 
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Ruggles was graduated at Harvard college in 1732, 
and was soon afterwards called to the bar, where he 
rose to great distinction. In 1757, he was appointed 
a judge, and in 1762, chief justice of the court of 
common pleas, which office he held until the revolu- 
tion. He was also distinguished as a military com- 
mander, having held the rank of colonel under Sir 
William Johnson, in the expedition against Crown 
Point. He was second in command at Lake George, 
where Baron Dieskau met with a signal defeat ; and 
for three years, he was brigadier-general under Lord 
Amherst, with whom he served in the expedition 
against Canada. His poUtical influence was very 
great, and he was several years a member of the 
provincial assembly, where he was chosen speaker 
of the house. In consequence of the difficulties with 
the mother country, delegates were chosen by the 
legislature to meet the delegates from the other 
colonies at New York, to seek out some possible relief 
from immediate and threatened evils, by a represent- 
ation of their suflerings to the king and parUament. 
Ruggles was chosen one of the delegates on the 
part of Massachusetts, and had the honor of being 
selected as president of that celebrated congress, 
where were present some of the most distinguished 
men from eight of the other colonies. At this meet- 
ing, among other things, an address to the king was 
voted, and certain resolves were framed, setting forth 
the rights of the colonies, and claiming an entire ex- 
emption from all taxes, excepting those imposed by 
the local assemblies. Ruggles refused his concur- 
rence in the proceedings \ for which, on his return 
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home, he was censured by the house of representa- 
tives, and was reprimanded by the speaker in his 
place. Continuing firm in his allegiance to the king, 
he was compelled to leave the country, and all his 
large estates were confiscated.* 

General Ruggles was a man of great abiUty, and 
few citizens of the province were more justly distin- 
guished ; none were more severely dealt with in the 
bitter controversies preceding the revolution. Like 
many others who joined tiie royal party, he was a true 
firiend to his country, and was honest in his poUtical 
opinions ; but at the time of which we are now speaking 
he was regarded as the worst of traitors, and his name 
was held in the utmost abhorrence. That the daugh- 
ter of such a man — and his favorite child — should 
be arrested on a charge of wilful murder, increased 



1 Gen Ruggles was born in Rochester, Mass. , in 1 71 1 . He commenced 
the practice of the law in his native town, but subsequently removed to 
Sandwich. As his practice became very extensive he removed to Hard- 
wick, in Worcester county, about the year 1755. He was a man of great 
wealth, and lived in a style of unusual luxury for that day. He kept 
thirty horses and bad a park of twenty acres for deer, and a pack of 
hounds for the amusement of his numerous visiters. On the breaking 
out of the revolution he abandoned his extensive estates and left the 
country. He died in Wilmot, N. S., in 1795, at the age of 84 years. He 
had seven children, namely, Afor/^, who was bom August 10, 1737, and 
married John Tufts, of Brookfield, in 1765 ; Timothy, bom January 
7, 1738-9, and died at Granville, N. S., in 1831 ; Mary^ bom Febra- 
ary 10, 1740-1, married Dr. John Green, of Worcester, in 1762; 
Jokitt bom September 30, 1742, died at WiUnot, N. S., about 1830; 
Bichard, bom March 4, 1743-4, died at Clements, N. S., about 1834; 
Bethsheba^ (sometimes written Bathshud) bom February 13, 1746-6, 
married Joshua Spooner, of Brookfield, in 1766 ; MSizabdht bom May 16, 
1748, married Gardner Chandler, of Hard wick.*— Worcester Magazine, ii. 
54 ; Washbum*s Judicial History of Massachusetts, 226 ; Willard's Ad- 
dress to the Worcester Bar, 50 ; Records of the towns of Hardwick and 
Sandwich ; mss. letter of B«t. Lucius R. Paige. 
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the excitement, already very great, and ga?e rise to 
exaggerated and foolish reports, some of which 
have come down in tradition to the present day, and 
are told as sober truths in the region where this mur- 
der took place. 

There are, however, many circumstances attending 
this case, which invest it with an unusual degree of 
interest, and render it one of the most remarkable in 
the annals of our criminal jurisprudence. Mrs. 
Spooner was the sixth child of General Ruggles. 
She was born on the 13th of February, 1745-6 ; and 
undoubtedly received all the advantages of education 
which were accessible at that day in the province. 
Tradition represents her as extremely prepossessing 
in her personal appearance, and she was noted for 
great strength of character ; but her temper was 
haughty and imperious, and the circumstances of her 
birth and early education were not favorable to that 
delicacy and refinement, which constitute the greatest 
charm of the sex. 

She was married in 1766, to Joshua Spooner, 
a retired trader, and had lived with him about 
twelve years.* The connection was not a happy 
one, and it was soon apparent, that there was no 
real affection between this husband and wife, who 
wore in reality so ill suited to make a happy home. 
Mr. S[)Ooncr was in character a feeble man ; and a 
woman of her marked and energetic nature, whose 

I They had three children, one ton and two daughters. The latter 
were aubaequontly married. It is supposed that the son was lost at 
Mt, so that none of the name now remain. 
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passi<ms had never been properly restrained/ wonid 
scarcely have a deep and trustful aflection for a hus- 
band, who seemed incapable of supporting a manly 
importance as the head of his family, and who was 
incompetent to regulate the government of it in a 
manner to command respect. Domestic dissensions 
became frequent, and Mrs. Spooner soon conceived 
an utter aversion to her husband, until at length she 
seems to have cherished a criminal regard for another 
person, and, in the blindness of passion, lost all self- 
control. 

Many months before the death of Mr. Spooner, a 
young man became an inmate of his house, under 
circumstances which were calculated to enlist the 
warmest sympathies of the family in his behalf. Ezra 
Ross, at that time a youth of sixteen, was the son of 
respectable parents in Ipswich, and with four brothers 
had joined the American army on the commencement 
of hostilities. On returning from his first campaign, 
he was cast upon the hospitalities of Mr. Spooner, 
from whose wife, during a severe fit of sickness, he 
experienced every kindness. After this he became 
a frequent and a welcome visiter in the family, and it 
is highly probable that an improper intimacy grew up 
between him and Mrs. Spooner, although her hus- 
band never seems to have lost his attachment for 



> It is said that General Ruggles and his wife did not set a good 
example to their children in their conjugal relations. They lived un- 
happily together. When he left the country, she remained and died 
ahont the year 1785. She was originally a Bourne, and was the widow 
of a Newcomb, when she married General Ruggles. Tradition says that 
she once served up, for her husband's dinner, his fovorite dog. 
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Rom.' But it in certain, itiat the wubjcct of murder^ 
ing Mr. H|)ooner won froc|uciitly dimunmHlf and vari" 
.otw projects to accornpliHti thin imr\Hmi were mug' 
govted. Whether Mhe wtui a<;ttjaU;d by averHion to 
her hustmnd^ or wnn hurried on by the blind impulse 
of unchai^tii demre, it in now imfKiMHible U> know, an 
she never made any revelatioriH on tlie Mubje<;t, and 
the staUmi(;ntM of IIohh are not wortliy of entire c^infi* 
dence ; liut it micmn prolmble tliat mIio waM c^^nnciouM 
ttiat her conjugal infidelity muHt tanpti inevitably t>c« 
come known U> her huHband, and d^'Mired the death 
of one who muHt Noon liave indubitable evidence; of 
her guilt. T\m a^xountn for the itic/ptmHUituiy of her 
c^induct, and the deHfMjrate engerneHM with which she 
undert^Kik to a/^;omplifdi hc;r pur|K>ff<;. For, l>c;com« 
ing iliiMatifffied with IIohh^h dilat/>ry prr>ci5edingK, the 
reiforteil to a cjmrms m Inild and ofM.«n, that her guilt 
wuH pbd^d U;yond a doubt, and she involved her- 
M^lf and her onfeilerateH in a c^immon ruin. 

Mn». H\Hxmiit ordered a n^jrvant U> c^ll in any of 
the Dritiifh Moldierif who might fiaiw the houm5 ; and 
atKMJt a month lx;fore the murder, and while HiKxincr 
and ll(mn were lK>th alii^.'nt, two men, JameM Kucho^ 
nan and William Brookff, who had Innm Hr'iiiHU mU 
dierN, wtsw [mining the hou^e on the way Up Hpring- 
fiekl, wtten they were invited in by tlie M^rvant, and 



( Tfm ifmmrti^AM Mi»j<>r Umjiunin RiimmII, wUtt tlt^n Uvtd nt Wttrcjm' 
Uiff rmitAlmtUt Ut Un^tt mmt tUmn mui Mm. HptMttmf riilittK tm Uimnt\mek 
Ur^kttft Mw§ ili« mur4*tri htt niMUtn tlMt iim Utmwr wiw a fin* 
liwkinf ftmihf mui UMt Um \mmtiy uf lUtt \ntUtr, win* wn» a r«truirk- 
$bUt htfrmtwimmnt \m» wH [mmt if%iHi$;ttrmu4 m iU« Utmti hy tnulition- 
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on the solicitation of Mrs. Spooner, they resided in 
the family two weeks, being treated with great con- 
sideration. There can be no doubt that Mrs. Spooner 
made a direct proposal to these entire strangers to 
murder her husband, which they agreed to do on the 
first favorable opportunity. When Spooner returned, 
he expressed a dissatisfaction at the presence of these 
men. He requested a neighbor to remain in the 
house with him during the night, and ordered Bu- 
chanan and Brooks to depart on the next morning. 
They remained concealed in the neighborhood, how- 
ever, and were a part of the time supplied with food 
by Mrs. Spooner. On the night of the murder, Ross 
came to the house, either by accident or design, but 
which* is not certain, although there is reason to doubt 
that he had ever seen Buchanan and Brooks before. 
At the next term of the superior court of judica- 
ture, held at Worcester, on the third Tuesday of 
April, 1778, (being the twenty-first day of the month) 
the grand jury found a true bill against Buchanan, 
Brooks, Ross and Mrs. Spooner, for murder ; and the 
trial took place at the same term of the court. The 
judges who presided were William Gushing,' chief 

1 Mr. Chief Justice Gushing was bom in Scituate, in 1732. He was 
graduated at Harvard University in 1761, and upon being admitted to 
the bar he established himself in Pownalborough, in the district of 
Maine, and was the first regularly educated lawyer who settled in that 
state. In 1760, he was appointed the first judge of probate for the county 
of Lincoln, and, in 1772, succeeded his father as a judge of the superior 
court. In 1775 the superior court was reorganized, but he was restored 
to his place on the bench. John Adams was appointed chief justice, 
but never sat as a judge, and, the following year, he resigned his place 
on the bench. Gushing was then appointed his successor, and held the 
office till his promotion to the supreme court of the United States in 
1789. In the mean time, he presided over the convention which assem- 
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justice, Jedediah Foster, Nathaniel Peaslee Sargeant, 
David Sewall, and James Sullivan, assodate justices. 
The names of the jury were Ephraim May, Jonathan 
Phillips, Ebenezer Lovel, David Bigelow, Benjamin 
Stowell, Samuel Forbush, Joseph Harrington, John 
Phelps, M auasseh Sawyer, Elisha Goddard, Abraham 
Bacheler, and Mark Bacheler. 

Robert Treat Paine was the attorney for the state. 
Levi Lincoln' was of the counsel assigned to the pris- 
oners. 

The indictment charged, that William Brooks, of 
Charlestown, laborer, James Buchanan, of the same 
Charlestown, laborer, and Ezra Ross, of Ipswich, la- 
borer, on the first day of March, 1778, made an as- 
sault upon Joshua Spooner, of Brookfield ; that Brooks 
struck the deceased down, and, with his hands and 
feet gave him several mortal bruises of which he in- 



bled in Massachasetts in 1 787, to act in regard to the adoption of the 
conntitution of the United States. While Mr. Chief Justice Jay was 
absent in Europe, as envoy extraordinary, in negotiating the treaty with 
Great Britain, Mr. Gushing was the presiding judge of the United States 
court, and upon the resignation of Mr. Jay, he was nominated and unan- 
imously confirmed as chief justice of that court. His ill health, how- 
ever, compelled him to decline this appointment, and he continued to 
bold the place of an associate justice until 1810, the time of his death. 
1 He was born in Hingliam, May 15, 1749, and was graduated at Har- 
vard University in 1772. Upon being admitted to practise law, he es- 
tablished himself at Worcester, where he soon came into an extensive 
practice, and held various distinguished offices in the gift of the people. 
In 1797 he was a memljer of the senate of Massachusetts, and was ailer- 
wards chosen a member of the seventh congress. On the second day 
after taking his seat, he was appointed, by Mr. Jefferson, attorney gen- 
eral of the United States, which office he held four years. He was 
afterwards lieutenant-governor of Massachusetts, and in IS II was ap- 
pointed an associate justice of the supreme court of the United States, 
but he declined the appointment. He died in 1820, at the age of 71. 
WilUrd*s Address, page 83. 
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stantly died, and that Buchanan and Ross were pres- 
ent, '< aiding, assisting, abetting, comforting and main- 
taining the aforesaid Brooks." The indictment also 
charged, that Bathsheba Spooner was an accessory 
before the fact ; that she " invited, moved, abetted, 
counselled and procured " the murder to be com- 
mitted. 

To this indictment the prisoners, on their arraign- 
ment, severally pleaded that they were not guilty, and 
put themselves for trial on God and tlie country. 
Their trial was accordingly fixed for the twenty-fourth 
of April, and took place in the meeting-house at Wor- 
cester. A large number of witnesses were in attend- 
ance on behalf of the prosecution, and, after the re- 
turn of the jury of inquest was read, they testified 
substantially as follows : * 

Jonathan King, a physician, testified that he spent 
Sunday evening with Mr. Spooner, at Cooley's 
tavern, about a quarter of a mile from Spooner^s 
house ; Spooner went home well between eight and 
nine of the clock. On the next morning, hear- 
ing that Mr. Spooner was dead, the witness rode 
there with all speed, and saw the body of the de- 
ceased, which had been taken from tlie well. He 
found the face, above his nose,*and his temple very 
much bruised ; the scalp was cut an inch and a half 
long. The body was carried into the east room ; 
Mrs. Spooner could not be persuaded to look at it, 
and the family, except his little daughter, declined 

* The testimony of the witnesses in this case is derived from the 
notes of Judge Foster. It is not well reported, some portions being 
▼ery obscure, but I have thought it best to make only slight alterations, 

VOL. II. S 
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going to sec it. After the jury had finished their in- 
quest, Mrs. Spooncr, at the particular desire of the 
witness, went to the body and put her hand on his 
forehead and said, ^^poar little 7nan,^^ There was 
blood on the curb of the well. 

Ephrairn Coolcy testified, that Mr. Spooner was at 
his house on Sunday evening ; he was pleasant and 
soc;iable, and went away when Dr. King and his wife 
went away — was well. The next morning Alexan- 
der Cuniings, one of the family, came and inquired 
if Mr. apfxmfir was there. The witness being anx- 
ious, from sr>me apprehensions, for Spooner's safety, 
went to his house and six more with him ; they asked 
if Mr. SfKK>ner was at home. Mrs. Spooner said no, 
and cried. The witness went to look among the 
neighbors, and near the gate he found the snow in a 
heap, and kicking it found Spooner's hat, which he 
carried in and said, ^' this is Mr. Spooner's hat, what 
do you think now ? " Mrs. Spooner said, " it is his 
hat." After he had got about thirty rods, they called 
him back ; the l>ody was in the well. He saw blood 
on tlie curb in two spots ; he went immediately for 
the coroner and ofliicer. The witness came down 
with Mrs. Spooner to Worcester, and at Brown's, in 
Worcester, she spoke freely of the matter, and said 
she was the whole means of this murder being com- 
mitted. She began the discourse herself, and wept 
when she talked about it. 

Ephraim Curtiss, having heard that the prisoners 
were at Walker^s, went there and found them on 
Monday evening. He stood at the door until they 
were taken ; they were carried to Mr. Brown's to be 
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examined. A few days after Buchanan was com- 
mitted he found a ring, which was in court, in his 
possession ; he had a wound on his arm. 

Joshua Whitney, on the second of March, was at 
Brown's when Mr. Curtiss came in, and said he heard 
Mr. Spooner was murdered, and three fellows were 
at Walker's who were suspected ; he went there and 
found them. Brooks had a watch in his pocket, and 
a pair of silver buckles in his shoes ; the witness 
asked where the other fellow was; and went into 
an upper loft, where he found Ross, who trembled and 
appeared to be surprised. When he came down Bu- 
chanan was gone ; he saw Brooks turn round to the 
negro girl, who showed him the watch, and said Brooks 
gave it to her. The watch was in court. Brooks 
had a pair of buckles in his shoes with the initial let- 
ters of Mr. Spooner's name. Upon the watch being 
shown to him he owned it was the same watch which 
he had in his pocket. The witness watched to keep 
the prisoners. Ross said he wished he could see a 
minister, for he was really guilty of this crime, but he 
did not strike the first blow, although he was aiding 
and assisting ; they were then talking about the kill- 
ing of Mr. Spooner — said he would confess the whole 
when the minister came. Ross said he had got Spoon- 
er's jacket and breeches ; that he had let Brooks have 
his because they were bloody. The witness found 
in his pocket-book four ten pound notes and three 
eight dollar bills ; he said the rest was his own ; he 
also said he had Spooner's hose, shirt and saddle- 
bags. 

Joseph Ball, on the second of March, in the even- 
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ing, wont to Wnlki^r'N unit foiiiul DnMik^. (^ipt. 
Whitney ordonxl him to hnul him down to Mr. 
Brown*H, luul whon thoy wvw thoro IIohn wiin roiti- 
initt<Ml to his can>. Ilo hiul on ii |mir of hltirk knit 
bro(}di<*H nn<l a rloth ja<*k('t with nu'tal htittonn. Thn 
horfto that wan thorn wan ono that tho witnoNH hiul 
seen S|)oon<T an<l hin wift^ rido lonnorly. tlo hiul 
Bcon Duchanan at Walkor^H Nonio wot^kN hcHoro ; ho 
waH a blackHrnith. I to hoard Komh nay ho labonul 
und<T a good (h^al of oonoorn ; ho wiNhod a ntiniNtor 
wafl Hont for. 

Hamn<*l Hridgo wont to Mr. llrown*N, ironi thonoo 
to WaIk(!r*H) and whon thoy ranio baok to llrown'H, 
Dootor (Jreon^H Hon Haid thn bnrkloN worn hiM unctlo 
Sf)Oonor*H. Tho jackc^t Rohm had on wan of brown 
cloth with ycillow nif^tal bnttonn. Ilo talkod with Mrn. 
Spoonor whcin nho oanio (h)wn, and h(*ard hor nay if 
fiho conid Hoo tho porHooH faoo to fao(! Hho rould givo 
flatiHfuotion ; Haid thin wan tho oflor.tH of bad <*oin|>a- 
ny. Hho had b(Jon in W<mumU^r tho I'Viduy and Hat- 
urday next preceding tho tinio of hor boing bronght, 

Mary Walker, on Thnrnday evening, naw Mrookfi 
and Huehanan at her niothc;r*H, and aft<tr th<iy btul 
been there a little while Mrn. Hpoon<fr and a yoting 
man nmie to the d<K)r, whc;n Mrn. Hpoon<tr anked if 
Serg(;ant Huehanan waM there, and gave him a lottor 
which Hhe Haid ciime from h(;r grc;nadier. The (^in- 
tents of the lctti;r were, that he would m(;(;t him to 
go to the hill. Khe came Imck from Doctor (ireoti'ii 
very soon, saying that nhe* forgot Uf give him a piocia 
of cloth which was hiH. Hhe said nhe would knit for 
the witness, because she amUi not sew for want of 
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Bight. She Staid there two hours. Buchanan and 
Brooks were there all the tune, and thev staid there 
until Sunday forenoon. Mrs. Spooner was often with 
them. Sergeant Buchanan wrote sundry letters which 
he said were to her servant. Brooks often laid his 
head u^ion Mrs. Spooner's neck, and oftentimes put 
his hands round her waist. The witness observing 
it. Mrs. S(KK)ner said, *' you must not wonder, Billy 
(meaning Brooks) has li\*ed at my house and is as 
fond of me as he would be of a mother.' ' Tlie wit- 
ness saw Buchanan divide powder into eighteen pa- 
pers ; they Imd talkeil about a sick child at Brook- 
field. She asked Buchanan when he would go ; she 
said she would send a letter bv him, and tiien said 
she would write a letter at Mr. Nazro's, it would not 
be anv hurt to write to her fetlier. Buchanan was 
very sorry that Mrs. Spooner did not come. On Sat- 
urday afternoon she came, and they having been in 
the cliamber togetlier a few minutes, she went away 
on the same afternoon. Upon her going away, Mrs. 
Spooner said, *^ to-morrow night at eleven o*clock, re- 
member, sergeant."' He said, ^* to-morrow night at 
eleven o'clock." On the next Sunday niglit, Brooks, 
Buchanan and Ross came back, and in the morning 
early, they told her the Springfield guard were in 
pursuit of them, and Brookfield was searched in every 
house. Mrs. Spooner met them at Leicester and told 
them of it. Tlie witness asked Ross if he had ever 
seen Mrs. Spooner, and he said he did not know as 
he had : but he had seen Mr. Spooner, and rode to 
Lancaster with him. Ross seemed to be verj* dull all 
Sunday. Tiie witness asked him what made him so 
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dull ? lie walked about the room and leaned against 
the side of the house and said, " Reason enough." 
Sergeant Buchanan desired her to rip off the ruffles 
from a shirt, and she ri[)ped the ruffles off of the 
sleeves. Brooks told her that Mrs. S[)ooner gave him 
a shirt and pair of stockings. Buchanan bled him- 
self on Monday morning. 

Prudence, a negro woman, testified, that Buchanan 
came to Mrs. Walker's with Brooks on Thursday, and 
talked about going to Mrs. Jones's. Mrs. Spooner 
came there and soon went away and soon after came 
back again with Dr. Green's two sons. She staid 
all the evening, and was often in and out. Mrs. 
Spooner told John Green he had bettor go and see if 
his mother was at home. Sergeant Buchanan offered 
her his handkerchief. She said " G — d d — in the 
handkerchief, I will not touch it." On Friday 
morning, Buchanan had some powders which he did 
up in papers. Mrs. Spooner came in. Brooks told 
her Buchanan was sick, and she went into the cham- 
ber to him. The witness went up there after a 
broom, and saw them together. On Saturday, as 
Mrs. Spooner was going away, the witness asked her 
what Mrs. Green said ; she said she told Mrs. Green 
she dined at Mr. Nazro's and drank tea there, and 
it was a pretty good lie. On Sunday, Brooks and 
Buchanan went away, but on Sunday night they 
came back, and said they should have been taken if 
it had not been for a friend. Tlieir dress was altered. 
She asked what became of Brooks's silk; they 
answered they sold it for want of money ; they met 
with Ross two miles from Leicester tavern. 



BATHSHEBA SPOONER AND OTHERS. 19 

Thomas Green testified, that the buckles were Mr. 
Spooner's ; they were marked J. S. He had seen 
them in his uncle's shoes. 

Charles Simson testified that he altered the jacket 
for Spooner, which Brooks had on. 

John Hibbard testified, that he Uved with Mr. 
Spooner, and had seen Ross, Buchanan and Brooks 
there above a week before Mr. Spooner was mur- 
dered. 

Reuben Olds had firequently been at Mr. Spooner's 
the winter past, and about a fortnight before the 
murder, Buchanan and Brooks were there one eve- 
ning. Mr. Spooner desired tlie ii*itness to tarry 
with him that night. He did tarry there, and 
Spooner bade him go out and see what they were 
doing in the kitchen. He went out and Buchanan 
said, '^ what is the old fellow about ? (meaning 
Spooner) he will not come to say much to me, it 
won*t be healthy for him, for I would put him in the 
well for two coppers." The next morning Mrs. 
Spooner told him she would go through with her 
plan ; he supposed it was to go to her father. 

Loved Lincoln, about the first of February, was at 
Spooner's, who wanted to know when he went to 
Oakham. He and Spooner and Ross set out, and 
he went with them as far as Chadwick's, in Oakham. 
On the following Tuesday he went to Spooner to see 
if he had done some business for him, and then he 
saw Brooks and Buchanan there. Afterwards he was 
there and somebody looked into the window, and 
presently he heard Sei^eant Buchanan speak. Spoon- 
er says, " how came you here ? " They said to warm 
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them, Spoonor replied, " you may sit by my fire till 
morning, but you must not let me see you after- 
wards." Soon after the witness hc^rd Buchanan say, 
" if Spooner turns me out of doors to-night, I will 
have his life before morning." The night after the 
murder, Mrs. Spooner said she did not know how 
her husband came by his death. She said the regu- 
lars went away the day l>efore yesterday, and that 
Ross took Spooner's jacket and breeches. Mrs. 
Spooner said Ross was concealed there because he 
hurt the horse's back. She said the regulars and 
Ross went away together. 

Charles, Captain Welden's negro, was at Mr. 
Spooner's the night he was murdered, and saw Ross 
there ; it was about the dusk of evening. 

Mrs. Willson, about three weeks before the murder, 
was at Mr. Spooner's. Buchanan and Brooks were 
there, and a doctor was there. Alexander Cumings 
was whispering with Mrs. Spooner. She saw Ross 
there a little before Thanksgiving, the last autumn. 

Alexander Cumings had lived with Spooner from 
the time Burgoyne's troops came down. About a 
fortnight before the murder. Brooks and Buchanan 
came there. Spooner was gone. Mrs. Spooner was 
at home ; they staid all day and dined there, and 
Buchanan breakfasted with her. Mrs. Spooner had 
ordered him to call in all the British troops who 
passed along. The witness heard Mrs. Spooner tell 
Buchanan that she wished Mr. Spooner was out of 
the way ; she could not live with him. Buchanan 
said he wished he was out of the way. They staid 
there, backwards and forwards, all the time Mr. 
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Spooner was gone to Princeton. Ross had gone with 
Spooner. When Spooner came home, on Monday 
night, Brooks and Buchanan were there. The wit- 
ness heard Brooks and Buchanan say, they would try 
to get Spooner out of the way. He sat up with 
Spooner at liis request, who said he did not love to 
have Brooks in tlie house ; he did not like the looks 
of the man. He desired his wife to get them off; 
he said if she did not he would send for the committee. 
Next morning tlie witness saw them in the bam ; 
they lay there two days and two nights. Mrs. 
Spooner carried them victuals once ; he carried them 
victuals once by her order. On Thursday morning 
they went to Worcester. On tlie Saturday night 
following Mrs. Spooner came home, and Ross was 
in tlie milk-room. Ross said lie did not want Mr. 
Spooner to know he was there all day. On Sun- 
day Ross w^as kept concealed in the chamber. On 
Sunday night tlic witness saw Buchanan and Brooks 
there. Mr. Spooner was then gone to Cooley's. 
The witness went out of doors and saw Brooks, who 
asked if tliat was Mrs. Spooner ; he said no, and 
Brooks then told him to ask Mrs. Spooner to come 

out to him. The witness refused. Brooks had told 

« 

him, just before, that Spooner should not come home 
a hving man that night The witness went in and 
Mrs. Spooner was in the kitchen ; he then went to 
bed and slept about two hours and a half. He waked 
and smelt the burning of woollen, and got up, and 
saw Brooks, Buchanan, Ross, and Mrs. Spooner in 
the parlor. They were burning clothes ; they asked 
him what made him look so sullen ; they were then 
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shifting cloUies. Ross put on Mr. Spooner's jacket 
and breeches. Mrs. Spooner bade the witness go 
with Mrs. Stratten into the chamber to bring down 
Mr. Spooner's clothes. Mrs. Stratten got the black 
breeches and brought them. Buchanan had on a 
shirt of Mr. Spooner's ; he heard Mrs. Spooner say 
she gave Brooks a shirt and handkerchief; he saw 
Brooks's breeches thrown into the fire all bloody. He 
saw Mrs. Spooner take Mr. Spooner's money from 
the tin box, which was kept in a mahogany chest 
Mrs. Spooner bade him go and get some water to 
wash Spooner's buckles, and he should have them ; 
be said he would not have them, but he and Mrs. 
Stratten went to the well and could not dip the 
bucket. Mrs. Spooner asked him why he did not get 
the water, he said he believed Mr. Spooner was in 
the well ; she said it was not true. Mrs. Stratten 
came in with him, frighted and cried, and run and 
got the Bible. Buctianan said to Mrs. Spooner, 
" should you 've thought my man would do the job 
for him ? " Mrs. Spooner, about a month before, had 
desired the witness to kill Spooner and she would 
make a man of him. lie asked Mrs. Spooner if they 
cut Mr. Spooner's throat ; she said, " no, they 
knocked him down." The night before they went 
to Princeton, Ross dropped some aquafortis into 
some toddy to poison him. Spooner said if he had 
any enemies in the house he should think they in- 
tended to poison him. Ross said to Mrs. Spooner, 
when he came, that he had no opportunity to give 
him the aquafortis while they were gone. Mrs. 
Spooner said he carried half a bottle full. When 
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they went away, after the murder, Buchanan shook 
hands with Mrs. Spoooer. and uAd her she might 
expect to see him in about a fortnight. On the next 
morning. Mrs. Spooner went to the well, and said 
she hoped he was in heaven. She ordered the wit- 
ness to get a horse, and go to the tavern and inquire 
for Spooner. Wliile tliey were at the well, she said 
she wanted to have him put in the bottom of the well. 

Asa Bigelow testified^ that the foreman of the jury 
of inquest told Mrs. Spooner she must go to jail. 
She confessed that she hired the people to concert 
the murder ; was to give them one thousand dollars, 
and had paid them two hundred. She mentioned 
the names of Broc^ and the semreant ; she said thev 
were all three tocether. 

Sarah Stratten hved at Mr. Spooners at several 
times. The first time she saw Ross there was in the 
last fall of the year, between the two Thanksgivii^is. 
Spooner came from Boston aAer they were in bed ; 
Mrs. Spooner got up and let him in. About three 
weeks before Spooner was killed, Budianan and 
Broc^LS were there, and the nk^t he was murdered 
one Gray and another man lodged there. She car- 
ried some supper into the room where Ross and 
Buchanan were. Mrs. Spooner supped with Mr. 
Gray and his partner. The witness did not see Mr. 
Spooner killed, but when she went to light Mr. Gray 
to bed, she saw Mrs. Spooner showing a money box. 
She took the witness by the hand, and said she hcqied 
Mr. Spooner ¥ras in heaven. When she went to 
light Gray to bed, his partner was in bed and asleep, 
as it appeared to her. She brought down the box. 
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and Boon after Mrs. Spooncr asked her to go up 
chamber, and get a pair of black knit breeches, but 
she could not find them. Mrs. Spooner was paying 
some money, and Buchanan had a great deal of pa- 
per money in his hand. She heard Mrs. Spooner 
tell Alexander to go and get some water, and he 
asked the witness to go out with him. She went out 
and Alek (Alexander) said Mr. Spooner was in the 
well. Tlujy came in without any water. Sho had 
seen Mr. Si>ooner wear a ring very much like the 
one in court. She lodged a part of the night with 
Mrs. Spooner, who siglu^d and tumbled a good deal. 
She told Mrs. Spooiu^ she would go and tell the 
neighbors. Mrs. Spoonr^r said if she would keep it 
secret, she would giv(j h(ir a good deal. Mrs. Spooner 
often said she hoped Mr. Spooner was in heaven. 
When the men went away, Mrs. Spooner gave them 
money. The witness asked Brooks what he had 
been about ; ho made answer, " his time is come." 
The Saturday night before Spooner was murdered, 
Ross came in ; said he had Mr. Spooner's horse a 
fortnight, and hurt his back, and was not wiHing he 
should see him. Mrs. Spooner came in soon after 
Ross came. 

Jesse Parker had lived at Mr. Spooner's at timet ; 
he had seen Buchanan and Brooks there in the barn* 
About a fortnight before Mr. Spooner was killed they 
lay there two or three nights. Mrs. Spooner, Alek 
and he carried victuals to them. Mrs. Spooner told 
him to go to the bam to look at the horses and take 
care of the doors, but he did not, because the regu- 
lars were about. When Mr. Spooner came from 
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Princeton, Mrs. Spooner said she never was so 
stumped in her life. The witness heard Mrs. Spooner 
say she had been to the west parish, and the regu* 
hrs were gone to Worcester, and she wanted to go 
there to see her sister. She asked Mr. Spooner for 
a horse, but he declined letting her have one, and she 
sent to Capt. Welden's and got his. The witness 
went from the house on the Sunday, and Ross was 
there. 

Obadiah Rice, sometime before the murder, heard 
Mrs. Spooner say she wished old Bogus was in heaven. 
When Mrs. Spooner, Alek, and Mrs. Stratten were 
brought to jail they came in his sleigh, and when- 
they were on the road Mrs. Spooner said, "tliis 
don't seem like Christmas day." She said she had 
a great desire to see her Daddy, and if it had not 
been for that this murder would never have been 
committed. He heard Mrs. Spooner say she would 
suffer ten deaths for Mrs. Stratten and Alek before 
they should suffer, for they were innocent. 

Elisha Hamilton was the constable. Mrs. Spooner 
took on much and said, ^^ if it was not for this thing 
I could meet my Judge." She said, " this happened 
by means of Ross's being sick at our house." She 
told Cooley that she did not blame any body, for this 
was all her own doings. She said Mrs. Stratten and' 
Alek were innocent. She had bribed them to da 
and say what they had done. 

William Young, a justice of the peace, before 
wkontthe prisoners were examined on their first ar« 
rest, produced the confessions of Brooks, Buchanan' 

and Ross, which were freely given ta him by these 
VOL. n. 3 
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prisoners. He testified that Mrs. Spooner, since her 
commitment, had confessed that she consented to the 
murder. The confessions of the three men were in 
substance, that tlie murder was committed by them 
at the instigation of Mrs. Spooner. When her hus- 
band was entering his yard on the evening of the 
murder, he was attacked and immediately killed, and 
thrown into the well. The four persons then met in 
the house, when Mrs. Spooner distributed among her 
confederates a portion of her husband's wearing ap- 
parel and a considerable sum of money. The men im- 
mediately left the house, and were arrested as before 
stated. 

Such, in substance, was tiie testimony against Uie 
prisoners. No evidence appears to have been oflfered 
in their behalf, and tlieir counsel proceeded to sum 
up in the defence, under a pressure of circumstances 
that might well have discouraged the most zealous 
advocate. Mr. Lincoln's argument was as able and 
ingenious, perhaps, as could have been expected in 
such a case ; it was necessarily based, in a great de- 
gree, upon purely technical points. A brief and im- 
perfect abstract of his address to the jury is all that 
can now be collected. 

He commenced by alluding, in a feeling manner, to 
the importance and novelty of the case. It was the 
first capital trial since the establishment of the goy- 
emment. Perhaps a more important or difficult case 
had never been committed to an American jury. The 
public mind was intensely excited ; but he begged of 
the jury to banish all feeling and prejudice — all in- 
dignation at the enormity of the offence — all opin- 
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ions from hearsay — all political feelings.* By the 
great principles of the law the prisoners were inno- 
cent until proved to be guilty. 

Murder was where a person of sound memory and 
discretion unlawfully kills a reasonable creature in the 
peace of government, with malice aforethought, either 
express or implied. An accessory before the fact was 
he who, being absent at the time, doth yet procure, 
counsel, and commend the crime. For if present, 
aiding, and one only doth the act, they are all prin- 
cipals. In order, therefore, to determine whether the 
prisoners had been guilty of the crimes charged in 
the indictment, the jury must keep in their minds the 
evidence against each one separate and distinct. It 
was necessary that they be convinced that each one 
was designedly instrumental in the death, which fact 
must be proved in such a manner as to leave not even 
a shadow of doubt in their minds. 

Now the fact of killing was not denied ; that it was 
murder, in somebody, was confessed. But it did not 
follow that A, B and C were the murderers, which 
must be proved beyond all doubt before the jury 
could convict them ; for the jury could not infer 
from the murder itself, which did the act, when it 
might be one of them. One must have done it 
Could not all the facts have taken place as testified, 
and yet A not be concerned to that degree which this 
indictment supposed ? If the proof was of a less 
degree of guilt than the indictment supposed, then in 
respect to this indictment, it was no proof at all. 

1 This, doabtless, was in allusion to the violent prejudice at this time 
in Massachusetts against Mrs. Spooner's father, on account of bis politic 
cal course. 



|i!i»!tt» ftfA ImlMtmea^ td* defend «t«lftier of ilwr priik 
iMM:^^ m^M ite i«wp«iM«Mo oi «;«&; adi hud bem 
wifdk^l ; 4O Wl fjf^x^ fipnib J in ai desoree. He caMild 
DiHf|i^ 4finf ; li^ bi!;tM^^ he nas^ mftij Mdimi, UmA A 
W7t» pmj Upy M»d f:f0$efatk4 fbe deailb of tber ihctitf 
ed, «^^ fiefJMffi, €^0»fmied to it, or did noi irjr to 
fjvt^-^i^rwf if^ j^/yd fr%.^ irwitf of fmofymioo of felony '— 
«wl 5^ hrmh 9^ft4 nfffm Ihe ofdy grocnwi whocb il 
betiir^/^eM'l f»iny to rmirftoin. Princiftal or aceumm frg 
Wft» the 0»l ^"^ flue; ffiNr|inrf * and the proorf' of noiUng 
t!l»<^ w«A i"^ Ih^ fmrpfifSf^. Kiferphing thai watf prorcd 
re<t|#e^ing H/^a^ vraA pHtUat^nlj innooemt in referencae 
to ib^ f^/f^ f^\iHtuf^l m the inrlictnienl. He wa» Mire 
IIm; f'^ff^mtti^Hfifjt^^ UJkMt a)to$(rrthcTy did not allbrd 
f>9fK>f p9fr9*»ntyt'fif^f ffffihffhnhiy^ or ei^en Mwpicioo of 
tb^^ b^ng ft ^kiftifi^n in Rom to hint Mn Spooner* 

Wft» iiifjt^ anything in the natare of things UnH 
H/f^y i\thuv, ^f nw\ fifff nece^arily implied the ex« 
fal^fr^v^ of «ll tfio9i^ cir^.tfrmrfanccs that coruftiUite mar- 
d^ / W^A rK/t inrKic^ricy^ in the fien«e of the indict- 
metit, ymU'A^\j c/znuurtfrnt with the facts proved ? And 
ft tr^A a r»le, that no man^s guilt could be proved bf 
any f>tri#lc/»cfr that was compatible with his innocence. 

The ]ftfpf( fff a crfm#>' might be divided into two 
thmtf'Sy f^rff^t and imperffj^^t. Those were perfect 
which cfclwlc^l tlie possibihty of innocence* Imper- 
(f'jil, ihtfm which did not exclude this possibility* Of 
Ibc f$f?tlf fftm tm\j was sufficient for condemnation ; 
of tb^ sftcon/1, Wi many were recjuired as form a per- 
fi^ct fiTf^jrf ; that is, if each, taken sefiarately, did not 
ft3ichi/l« this |;ossfbility^ yet if they did by their union, 
it was \mhit^ fnoiA, which was always requisite; 
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but separate, independent proofs, which did not con« 
nect in time, so as at last to connect with the fact to 
be proved, did not amount to perfect proof. 

The confession of a criminal could rarely be turned 
against him, without obviating the end for which he 
must be supposed to have given it. It was uncertain ; 
there had been instances of murder avowed that had 
not been committed, and confession of goods stolen 
that were never out of the possession of the owner.' It 
was unjust and dangerous to suffer confessions, dictated 
by the distraction of fear, or the misdirected hopes of 
mercy, to have much weight. Besides, the evidence 
of words ought to be received with great caution and 
distrust, which were spoken in unsuspicious confi- 
dence, or in the hurry and perturbation of a mind 
anxious and pressed by leading questions. The words 
might be very innocent when spoken, and criminal 
when related; much depended upon the time and 
concomitant circumstances. 

The learned counsel then proceeded to a more full 
discussion of the law of principal and accessory, con- 
tending that the testimony was not sufficient to con- 
vict Ross of the offence charged in the indictment, 
although he might be guilty of misprision of felony 
and proceeded against as such. The mere fact of his 
being present was not sufficient. The jury must be 
satisfied, beyond all doubt, that he was present with a 

1 The most remarkable case of this sort occurred since this trial. It 
was the case of the Booms, two brothers, in Vermont, who, upon being 
charged with the murder of one Colvin, who had suddenly disappeared 
in 1813, made a full and circumstantial confession, and were condemned 
to death. But the man, supposed to have been murdered, appeared be- 
fore the day fixed for the execution. Law Reporter, V. 193. 
3» 
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design to assist. Now if Ross had a design againsl 
fipooner's life, he had previously had frequent oppcxr- 
tunities to take it — at his house — at Princeton -^ 
on the road — by poison. The matter had been long 
in agitation, and his neglecting various opportanities 
to accomplish it, showed that he had no real design 
to do it, but only wished to keep up the appearance 
of an intention. 

In regard to Mrs. Spooner, the main argument of 
Mr. Lincoln was, that she was not in a sound mind. 
The whole evidence was that of a fool or a distracted 
person. Born in a high rank of life — well educated 
and accomplished — a wife and a mother, and in the 
enjoyment of a good estate, what object could she 
have in undertaking such a detestable crime ? What 
ond could it serve ? Were there any reasons per- 
suading, hopes inviting, or advantages arising from 
the death of her husband ? By it she would deprive 
her children of their father and guardian — herself <tf 
a husband, and would subject herself to the burthens 
of her family with only one third of the estate instead 
of the whole of it. Could she, then, have seriously 
projected this matter, with a design of having it ex- 
ecuted ? and if she did, could she have been in the 
exercise of her reason ? If it was said she could not 
live with her husband, could she not have separated, 
and gone to her father, whose favorite she was — to 
her brother and her other friends ? There, with he^.r 
address, and engaging appearance, she might havq^ 
had any gallant she pleased, not such as Ross, bun 
one more fitted to her rank and station in life. *» 

It was a well known principle, founded in natureV 
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that the source of wickedness, the incentive to guilt, 
was the hope of imfninity. But what hopes of being 
undetected) what presumption of impunity could she 
have ? Was it possible to conceal the matter, con- 
sidering the number of persons engaged, their char- 
acter, their situation, and their profession, no plan 
formed to conceal it, no story agreed on, no place to 
flee to — tlie matter entrusted to strangers, with no 
evidence of their fidelity ? She is seen in company 
with them the night before, at Walker's — procures 
calomel — agrees on the time — reminds them of it 
before company, **a/ eferen o'dock. " Why the cal- 
omel, if her husband was to be assassinated ? She 
previously tells that Mr. Spooner is going a long jour- 
ney, and inquires if any body wants to hire his farm. 
After the murder, she gives the murderers his watch, 
buckles, waistcoat, breeches and shirts, and even puts 
them on, to be worn in the eye of the world, where 
they were well known to be Spooner's clothes, and 
from their goodness and fashion might be known not 
to belong to the persons wearing them, being low and 
vulgar. Was this the conduct of a person in the 
exercise of reason ? Would it have been less rational 
to have written on their foreheads, in capitals, ^' the 
murderers of Mr. Spooner ! *' 

If, then, the conduct was irrational, if it was what 
could not be directed by a person in the exercise of 
reason, there was die best evidence of a disordered 
mind that the nature of the thing would admit of. 
For there was no knowing the state of the mind, but 
by a person's conduct. The distraction, die disor> 
ders of the mind operate variously *— mark the difler- 
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cncc between a fool and a man clisordered — the fool 
draws wrong conclusions from right principles — the 
disordered mind argnes right from wrong principles. 

As to confessions, they were not evidence any fur- 
ther than, from the nature of the thing and circum- 
stances, they could be supposed to be true. If the 
confession of one was taken as conclusive evidence of 
the trutli, tlien anotlier's might l>e, which was differ- 
ent and inconsistent ; but if tlie first was taken for 
true, then a conf(!Ssion was admitted as evidence of 
truth, which was necessarily untrue. Besides, a per- 
son confessing his own turpitude, was not to be re- 
garded against others, and why against himself, seeing 
it could not be believed, on tiie veracity of the wit- 
ness, for if that was the foundation of belief, it was 
as good agtiinst another person as himself. If the 
ground was, Ix^c^use it was against his interest, then 
if any reason could be assigned for his doing it, be- 
8id<;s its being tru(i, it could be no evid<jnce of truth. 
Then, why should he not make a wrong confession, 
as well as a true one ? a man that has murdered 
could not feel an obligation to speak the truth. 

Was it credible, that it should ever enter into the 
head of o person of so much cii[)acity and so much 
cunning, to entrust an affair so heinously criminal to 
strangers, deserters and foreigners, who, had they 
escaped detection here, would probably have boasted 
of their feats, after they got off to the enemy ; and if 
she was afraid they wotild not disclose it, to entrust it 
with other women and boys ? Must she not have had 
some motive, some proper means, some plan fixed, 
some chosen trusty confidant, or some reason to hope 
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either to accomplish or conceal so detestable an 
action before she would have engaged in it, if she 
had been in her senses ? It was perpetrated in the 
heart of a populous town, near neighbors where it 
must at farthest be discovered by the morning — Uable 
to be heard in the time of it — by the people abroad, 
by the two travellers who lodged there that night, by 
the children, and others of the family. 

Was it possible she would commit so atrocious a 
crime, and run so great a hazard from no motive ? 
It was said she was upon ill terms with her husband. 
This was to trump up one crime, that there may seem 
to have been a motive to have perpetrated another 
from. But to whom did she commit the execution 
of it ? Whom did she make use of as her accom- 
plices? whom as her confidant? Whom did she 
trust with the management of a villany, that so nearly 
affected her reputation, her safety, her life, her 
children, the lives of others, and the happiness of her 
friends? The answer was, to prostitutes, tories, 
regulars, deserters, strangers and foreigners. Was a 
woman that is admitted to have sense, so stupid, if 
in the exercise of her reason, as to trust all that was 
valuable to her and hers, in the hands of such persons ? 
Could there be a doubt, in the minds of the jury, that 
this woman was not in a state of mind which rendered 
her guilty in the eye of the law, of a most horrible 
crime, which would subject her to the last infliction 
of human power and vengeance ? 

Such is a condensed statement of Mr. Lincoln's 
argument, as gathered from his manuscript notes of 
the trial. Some portions of it were ingenious, and 
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tlie whole wa« as able and consLstent ns could have 
reasonably been ex|)ected under the circumstances ct 
Bucli a case. But it did not serve to raise any real 
doubts as to the guilt of all the prisoners, and it 
required but little eflbrt, on the part of the attorney 
for the state, to expose the fallacy of the technical 
points, in their applicatiofi to the facts as proved. 

The jury returned a verdict of guilty of murder, 
and sentence of death was pronounced on the four 
prisoners by the chief justice. The trial occupied 
sixteen hours. During the whole of it Mrs. Spooner 
manifested |)erfect comi)osure afid ap|)eared to be 
utterly indiflerent as to tiie result. Her demeanor 
was proud and reserved, and she submitted to her 
fate without a murmur. 

The time appointed by the council of the state for 
the execution of the prisoners was Thursday, the 
fourth day of the ensuing June. Meanwhile they 
wore confined in the jail at Worcester. The three 
men seemed entirely broken down by their fate. 
They acknowledged the justice of their sentence, 
and, under the teachings of tiieir spiritual adviser, 
they gave themselves to prayer, and " became mighty 
in the scriptures, and were wont to make very perti- 
nent observations upon many passages that were 
mentioned to them." They made a full and particu- 
lar confession* of their guilt, which is here inserted. 

" On February 8th, 1778, we, James Buchanan and 
William Brooks loft Worcester witli an intent to go 

1 " The dying declaration of James Buchanan, Ezra Rom, and William 
Brooki, who were executed at Worceuter, July 2, 1778, fur the murder 
of Mr. Joshua Spooner." 
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to Springfield to work. In passing Mr. Spooner's 
we were called in by Alexander Cumings, who we 
thought was a British soldier. Having stood some 
time by the fire, he told us his master was gone from 
home, but he would go and call his mistress, for she 
had a great regard for the army, as her father was in 
it and one of her brotlicrs. He called her, and she 
came down, and appeared glad to see us. She asked 
us whether we came from the Hill ? We told her 
we did, and were going to Canada, as I, Buchanan, 
had left my family tliere. She ordered breakfast for 
us, and as soon as it was ready we were desired to 
go into the sitting-room. We were very much sur- 
prised at this, for we should have thought ourselves 
well dealt by to have received any favors she might 
see fit to bestow on us in the kitchen. However, we 
all breakfasted together. The weather being very 
bad, we were asked to stay till it cleared up. As we 
had but Kttle money, we accordingly stayed. The 
weather continuing very bad, we stayed there that 
day and night. I (Buchanan) am not positive whether 
it was the first or second day, she told me, when by 
ourselves, that she and her husband did not agree — 
that he was gone a journey to Princeton, and that 
he would not be home soon — that we should not go 
from thence until the weather was fair, there being a 
great fiedl of snow at this time. 

" We very readily consented, and stayed from day 
to day, expecting Mr. Spooner home. Mrs. Spooner 
getting very free in discourse with me, (Buchanan) 
one day told me that she never expected Mr. Spooner 
to return, as there was one Mr. Ross gone with him^ 
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who had an omice of poisoo. which he had promised 
her he would gi¥e to Mr. Spoooer the first ooove- 
nient opportunity. 

'^ The reader must needs think this a very strange 
circumstance, that she should make such a discovery 
to an entire stranger. She said at the same time, we 
should stay till we saw whether Mr. Spooner returned 
or not. Accordingly we stayed, and were never in 
better quarters, litde thinking of the bait the seducer 
of souls was laying for us ; we were then in a dispo- 
sition to catch at it, having no fear q{ Crod before our 
eyes, and being entirely forsaken of him. 

'^ Having tarried ten or eleven days, as nearly as can 
be recollected, her husband came home, and seeing 
us there, asked her who we were. She t<Jd him that 
I (Buchanan) was cousin to Alexander Cumingpk 
He took no further notice of it, but going out amoi^ 
his neighbors, it is likely he was informed how long 
we had been there, and probably heard, at the tavern, 
of the quantity of liquor he had to pay for, since his 
going on his journey. Be that as it may, at night 
he came home, and seeing we were not gone, he de- 
sired us to go immediately. We begged he would 
let us stay till morning. He after some time consented 
that we should stay by the fire all night He was in 
the sitting-room by himself, and Mrs. Spooner went 
to l)ed. There was one Reuben Old came upon some 
business with Mr. Spooner, and after some time came 
out and told us that Mr. Spooner told him he was 
afraid we should rob him, adding that he had lost a 
silver spoon, and a great deal of pewter. This vexed 
us, as we were conscious we had no thought of steak 
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ing from him. Had we been so inclined, we had as 
much opportunity as we could have desired. The 
spoon he found where he laid it, and Cuniings con- 
vinced him there was none of the jMJWter missing. 

" Mr. Spooner went up stairs and brought down a 
box, which he had iiis money in, and lay down on 
the floor with it under his head. Everything Mr. 
Spooner did or said. Old came and told us, and was 
with us all the time he was asleep, and we were all 
merry together, sitting by the kitchen fire. Said Old 
declared in court, that I, Buchanan, said if Mr. 
Spooner came out, I would, for two coppers, put him 
into the well, which is false. In the morning, it not 
being convenient to see Mrs. Spooner, to take our 
leave of her, we, Buchanan, Brooks and Cumings 
went to Mrs. Stratten's to pass the day, till we could 
get an opportunity to bid Mrs. Spooner farewell. 
We stayed at Mrs. Stratten's the best part of the 
day. Cumings having received five dollars from Mr. 
Spooner, to treat his pretended cousin with, we went 
to Mr. Cooley's tavern and had some drink, from 
thence to doctor Foxcroft's, stayed there until Cum- 
ings came and told us Mr. Spooner was in bed. 
We then went to the house, and had supper and 
liquor, retired to the barn and tarried all night. In 
the morning had breakfast sent to the barn for us. 
And as Mrs. Berry and Mrs. Tufts had been there 
the day before and wanted to see me, (Buchanan) I 
said I would go and see them. Mrs. Spooner said 
she would also go, which was agreed on. Buchanan 
and Brooks went there, and we all stayed at Mr. 
Green's, drinking until late ; some distance from 
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thence, she said she had given a handkerchief to a 
British soldier that had some words in anger with me, 
Buchanan, upon which Brooks went back on the 
horse, and she and I went home. Brooks missed 
his road on his return, but got to the house some time 
after us ; but he did not get the liandkerchief, as the 
soldier would not deliver it, until he saw Mrs. Spoon- 
er. Buchanan and Brooks stayed that niglit in the 
barn ; in the morning went to Mr. Gilbert's tavern 
and stayed there 'some time, and on coming out from 
his house we saw Cumings approaching on one of 
Mr. Spooner's horses ; he told us his master was gone 
to the tavern, and that his mistress desired we would 
come there, which we did, and had supper ; we went 
to the barn that night, and in the morning she sent 
us word that her husband was gone abroad into the 
country to get some oats. 

"The boy Parker had proposed to Brooks, if he 
would come and meet Mr. Spooner and himself, on 
their return, the said Parker said he would help to 
take Mr. Spooner's life. We went over from the 
barn to the house, and found he was gone, and stayed 
there all day, and lived on the best the house afibrdecl 
of meat and drink. 

" Mr. Spooner came home in the dusk of the 
evening, so that we had like to have been seen ; but 
we heard him come with the sleigh to the door and 
Brooks ran into the cellar, and I went and stood on 
the back stairs, until he went into the sitting-room. 
We then came out, and went to the bam, there 
stayed all next day, and at night when Mr. Spooner 
was in bed, we were sent for to the house and 
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received supper and some liquor to encourage another 
plan, which Cumings and Parker (who have for 
this time e8ca|)ed punishment,) proposed to poor 
Brooks, which was, they all three to go up stairs, and 
Brooks to take his life from him ; for which he was 
to receive one thousand dollars, Mr. Spooner's watch, 
buckles, and as much cloth as would make a suit of 
clothes ; but Brooks's heart failed him ; and Mrs. 
Spooner said she did not think he was so faint- 
hearted. Had this been done he was to be put into 
the well as he was taken out of b^ ; for she observed 
it would be thought he had fallen in, while drawing 
water in the night; ne^t day we had breakfast 
brought us by Cumings. He informed us tlicre was 
anotlier plan formed by her, which was as follows. 
Either Cumings or Parker were to tell Mr. S]XK>ner 
one of the horses was sick ; and, as he came to the 
barn, to kill him, and put him amongst tlie horses' 
feet, to make people believe, when he was found, that 
the horses had killed him. But Brooks told Parker 
not to tell him, but to make her believe he would 
not go over. The boy conducted accordingly. We 
stayed all tliat day and night. The next day being 
Sunday, we stayed there ; she came over at night ; 
we told her we sliould go away the next morning ; 
she desired we would not ; but we would not stay. 
We set out to go to Springfield ; as we went through 
Western on that road, we engaged to work with one 
Mr. Marks, a smith ; I, Buchanan, worked there two 
days ; but as he had no files fit for the branch of 
trade Brooks followed, we proposed to go to Worces- 
ter to get home, wliich was agreed to. 
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<< Wci Hot oil* Oil W(>(lii<'s(luy tilK)ut noon, and in 
goiiif*; by Mr. S|)ooii(«r*H wi) luilltul iiiul told hor where 
v/ii w(!m ^oiii^ ; h\\o miid hIk^ would follow un down 
tho ii<!xt day, us nIk; vvanUul to hvv. Iwr mBtur, Haying 
bIm^ wiiH ^lad wc had ^ot work ho iioar ; and furthor 
addrd, that hIio had ^ot two notrn, 0110 of twenty 
potiiidM, lawful, and auotiirr of tlirtu; hundn>d doltufi, 
wiiicJi h\iv would (Midravor to ^et diau^od, and lot 
nio, HurJianan, have* on(i hun<lr(ul dollarH, to purchuflO 
anytliiu^ I nii^lit want. 

** Wo Htay<id in ^Ih* harn till morning, and thon sot 
out for WorrcHtor, and nIio followcul uh tho Munu day 
and rallod at MrN. Walkor'n for un, according to 
ogHMHiiont ; HJio rjuno in and Htayt^d houk; time, and 
gav(! UH^, Huc.lianan, a noto, an nmch crloth uh made a 
shirt, and six or H(*V(?n dollarn, ohnorving that they 
{*Aiuui from oiKt M 'Donald, an arquaintunco of heri; 
hIh; th(;n wt^nt to n<*(; hor HiHtor, and doNirod uh to Htay 
till hIio cauH*. hack, wliirJi wc; did ; hIio returned on 
Friday morning about ten o'eloek, and Htiiyed tilt 
night ; nhe told me, Huehunun, ut purting, that hIio 
hud no more pup(;r money, but whut nhe hud given 
me ; but begged I would procure her Home; poinon to 
give Mr. SporincT. I aeeordingly that day got one 
draehm of ailomel, and iruide it into twenty |m|M:5ni. 
I denircMl her to give oik; in the; morning; nhe told mo 
she never gave; him any ; nhe went to h(!r ninter'n late 
that night und (Milled on uh in the morning, uIkmU ton 
o'clock. I w(;nt to the door ; nhe* would not CMjtue 
in, but denired me to c^ome up to Mr. Nuzro'n nhop, 
an<l nhe woidd g(;t filen for uh, wt we had not money 
sufiicient to get what we wanted ; nhe unked rno. 
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when we would come through Brookfield. I told 
her if she would sit up, we would call on Monday 
night, at eleven o'clock ; she said she would. I parted 
with her and sent Brooks up to the shop. But as he 
came in sight he saw her ride from the door, and 
therefore did not go there ; we stayed at Walker's 
until Sunday afternoon, and then left Worcester, 
and about eight o'clock at night got to Mr. Spooner' s ; 
we saw Mrs. Stratten at the well. Buchanan spoke to 
her ; she told me tliere was company in the house, 
but she would let Mrs. Spooner know we were there. 
Mrs. Spooner came out, and told us that one Mr. 
Ross was in the house, who had a brace of pistols 
loaded, and that he had promised her he would kill 
Mr. Spooner as he came home from the tavern. She 
desired us to come in, which we did ; he showed us a 
pistol, and said Mr. Spooner should die by that to- 
night. Either Brooks or Buchanan said it would 
alarm the neighbors. 

^' Brooks said if Ross would help him he would 
knock him down ; accordingly it was agreed on, and 
there was a look-out kept at the sitting-room door 
for his coming. In the mean time there was some sup- 
per brought by Mrs. Stratten to us ; we had had some 
flip before, and there was now some rum brought, 
which we drank, each of us by turns giving a look 
out. We are certain Mrs. Stratten could not but 
know what was going forward. That we leave the 
public to judge of. Mr. Spooner was at length seen 
coming, and then was the time for the Devil to show 
his power over them who had fcnrsaken God. 

" William Brooks went out and stood within the 

4» 
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«nall gate leading into tlie kitchen, and as Mr. 
8iK>oner came \rdsi him he knocked him down with 
his liand. He strove to speak when down. Brooks 
took him by the throat and partly strangled him. 
Ross and Buciianan came out : Ross took Mr. Spoon- 
er's watcrh out and gave it to Buchanan ; Brooks and 
Ross took him up and put him into the well head 
first ; before they carried him away, I, Buchanan, 
pulled ofi' his shoes : I was instantly struck with 
horror of conscience, as well I might. I went into ' 
the house and met Mrs. Spooner in the sitting-room ; 
she seemed vastly confused : she immediately went 
up and brought the money which was in a box. She 
not having the key, desired me to break it open, 
which I did ; at the same time Brooks and Ross 
came in : she gave two notes of four hundred dollars 
each to Ross to change and give the money to 
Brooks ; but there was found some paper money, 
which Brooks received (two hundred and forty-three 
dollars) and the notes were returned. At the same 
time she gave Ross four rtotes, each of them ten 
pounds, to purchase camlet for a riding dress. Ross 
gave Brooks his waistcoat, breeches and a shirt. 
She went and brought Ross a waistcoat, breeches and 
shirt of Mr. Spooncr's. When they were shifted she 
gave me, Buchanan, three eight dollar bills, and 
asked me when she should sec me again ; I told her 
in fourteen days ; but it pleased God to order it 
sooner, and in a dreadful situation. Had we all 
been immediately struck dead, after the perpetration 
of so horrid a murder, and sent to hell, God would 
have been justified and we justly condemned. 



I 
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** About 11 o'clock at night, we set oflf for Worces- 
ter. About 4 o'clock in the morning we reached 
Mrs. Walker's house ; Mary Walker and a negro girl 
were within ; we told them a parcel of lies to excuse 
our sudden return ; in the morning we went to drink- 
ing, to endeavor to drown the thoughts of tlic horrid 
action we had been guilty of. Wc stayed there all 
day witli a view to go oflfat night, but it pleased God 
to order it otherwise ; for Brooks, being in liquor, went 
down to Mr. Brown's tavern ; tluTC showing Mr. 
Spooner's watch, and the people seeing him have sil- 
ver buckles, became suspicious of him, and one En- 
sign Clark going to Mrs. Walker's and seeing what 
passed there, gave infonnation concerning us. The 
news of the murder had now reached the town, and 
we were all taken, and brought before the committee, 
and examined, and committed to jail. On the 24th 
of April last we were brought to trial before the su- 
perior court, found guilty and received sentence of 
death." 

Of tlie three men, Ross seems to have been the 
best educated and the least hardened, and altogether 
of the most interesting character. The inducements 
to the crime on the part of Buchanan and Brooks 
were principally the promise of a pecuniary compen- 
sation. They deliberately and in cold blood planned 
the murder of one, who was an entire stranger to 
them, and from whose death they could only hope 
for gold as a reward. Moreover, they had arrived at 
years of maturity. Buchanan, who was a Scotchman^ 
and had been a sergeant in Burgoyne's army, was 
thirty years old, and a man of decent education and 
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good appearance. Brooks, an Englishman, had been 
a private in ttie same army, and was twenty-seven 
years old. On the other hand, Ross was a mere 
boy. lie was of respectable parentage, and had 
been well educated. He was also prepossessing in 
his personal appearance, and having Ixsen cast upon 
the hospitality of Mr. Hpooner under peculiar circum- 
stances, he received many acts of kindness from Mrs. 
Spooner, between whom and himself there grew up 
an improper, but very wann attachment. Having a 
strong aversion to her own husband, it is not strange 
that she was able to gain an influence over the mind 
of the youth whom she had tenderly nursed in ill- 
ness, and to whom she held out most tempting allure- 
ments to crime. It is evident, however, that Ross 
hesitated long as to the murder ; and there was no 
positive testimony, that he knew of Mrs. Spooner's 
arrangements with Buchanan and Brooks, or that he 
had entered into their deliberations before the fatal 
night when he met them, apparently by accident, at 
the house, and where he became a party to the 
crime. 

Upon the aged parents of Ross, the news of his 
conviction fell with a crushing weight. In the state 
archives of Massachusetts, there is a touching peti- 
tion, which they presented for the life of the son, 
who was so dear to them in their old age. 

" The memorial and petition of Jabez Ross, and 
Joanna Ross, of Ipswich, in the county of Essex, 
humbly showeth. That your memorialists are the un- 
iiappy parents of a most unfortunate son, now under 
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sentence of death for the murder of Mr. Spooner — 
a murder the most shocking in its kind and in cir- 
cumstances not to be paralleled — That out of the 
pubHc troubles of the day your memorialists have beeq 
caUed by providence to suffer a laige and uncommon 
share — That at the commencement of hostilities, of 
seventeen children, six sons and three daughters alone 
survived to your aged and distressed petitioners, 
whose footsteps from that period have been marked 
with anxiety, and whose sorrows, from the melancholy 
fate of their youngest son, have received a tinge of 
the keenest kind. 

" At the first instance of bloodshed, five of the six 
sons entered the public service ; four fought on Bun- 
ker Hill, three marched to the southward with Gen- 
eral Washington, of which number was the unhappy 
convict, who engaged for one, the other two for three 
years. A fourth mingled at the northward his bones 
with the dust of the earth. 

^' On his return from the first year's campaign, he 
was, by the lot of providence, cast upon Mrs. Spooner, 
in a severe fit for [of] sickness, from whom he re- 
ceived every kind office and mark of tenderness, that 
could endear and make grateful a child of sixteen, 
sick, destitute, in a strange place, at a distance from 
friend or acquaintance. After the evacuation of 
Ticonderoga, in his march to reinforce the northern 
army, gratitude for past favors led him to call on his 
old benefactress, who then added to the number of 
her kindnesses, and engaged a visit on his return. 
With a mind thus prepared and thus irresistibly pre- 
possessed, by her addresses, kindnesses on his tender 
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years, he for the first time heard tiie horrid proposak ; 
tempted by promises flattering to his situation, and 
seduced botii from virtue and prudence, a ciiild as he 
was, by a lewd, artful woman, he but too readily 
acceded to her measures, black as they were. But 
never attempted an execution of the detestable crime, 
notwithstanding re[)eated solicitations, and as frequent 
o[)portunities, until on an accidental meeting, he be- 
came a i>arty with those ruffians, who, without his 
privity, iiad fixed on the time and place for that hor- 
rid transaction, of which he now stands justly con- 
victed. 

" Vour petitioners by no means attempt an exten- 
uation of guilt, or measures inconsistent with the 
safety of the community and die preservation of indi- 
viduals. But if it is consistent, if the criminal, who 
is thorougiily impressed with a sense of wliat is past, 
present, or to come, can ix; spared, and his guilt con- 
demned ; if he has been a valuable member of soci- 
ety, and fought in her cause, although from tiie inex- 
[)erience peculiar to youth, the strength of some 
nionHiuttiry impulses, and alluring seducements, he 
gradually erred until he arrived to the violent act of 
wickedness ; if upon recollection he has found re- 
[)entana!, confesses his life a forfeiture to the law, 
looking up to heav(;n for that forgiveness which none 
can find on earth ; if an early confession of the 
whohi matter, and the suffering of a thousand deaths 
in the reflections of the mind ; if the law, the govern- 
ment, and the grave can be satisfied and mercy dis- 
played — in fuie, if youth, if old age, the sorrows, the 
anguish of a father, the yearning of a mother, the 
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compassion and wishes of thousands can avail ; — if 
any or all of these considerations can arrest the hand 
of justice, plead effectually for mercy, and induce 
your honors to extend that pardon towards one of 
the four unhappy victims destined to a most awful 
execution, and thereby give him an opportunity of 
atoning to the public for the injury he has done it — 
restore him to his country, to himself, his sympathizing 
friends, to his aged, drooping and distressed parents ; — 
it will console them under the weightiest afflictions, 
and turn the wormwood and the gall into something 
tolerable ; and your petitioners in duty bound will 
ever pray." 

George Leslie, tlie minister of the church in Line- 
brook, to which these aged people belonged, joined 
their petition in a modest and feeling request that 
their prayer might be granted, if not inconsistent 
with public justice. But the supreme authority of 
the state saw no reason for making any exception in 
favor of Ross, and he was left for execution. He 
conducted with great propriety after his fate was de- 
cided upon, and was publicly baptized. The day of 
his execution was kept as a season of fasting and 
prayer for his untimely end, in his native parish.^ 

But the object of the greatest interest in this un- 
happy affair, was the wretched woman, who must be 
held responsible, in a great d^ree, for all the misery 
it occasioned. After the trial, she was often visited 
by Mr. Maccarty, the aged minister of Worcester, and 
with him she conversed freely upon her situation ; 

1 Felt's History of Ipswich, 117. 
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but would not oilmit the juHticc of her sentence. She 
iriHiKtod that the witnesses had wronged her, and de- 
clan^d that although she had ()lanned the matter, yet 
that she never thought it would be executed ; that she 
relented when she found ihey were in earnest. She 
exhibited uncommon fortitude in her trying situation, 
or rath(;r she Hf;c;med hardened and destitute of all 
feeling, '* being far less affected by many circumstan- 
c<5S in her cmuw;, than those around her/' She refused, 
by word or dc;ed, to ask or accept the sympathy of 
others, and, being conscious of the intense prejudice 
and <ixcitenic;nt figainst her, she determined that her 
appcMirancu; should 1m; marked by no weakness, or 
womanly infirmity. She occasionally remarked, to 
her spiritual adviser, howev(;r, that she felt more than 
she (!ould (!X[)ress. And there was one point on 
which she exhibited all that anxiety and feeling which 
IS only known to the female breast. She declared 
that she was soon to Ix^come a mother. 

A pcitition for a respite of all the criminals was im- 
me<liat(?ly s(;nt to tlu; council, to which Mr. Maccarty 
added his own (hisire, that it might be successful, in 
order that they might be the better prepared for the 
solemn s(M*ne Ix^fore them. ^' And as to the unhappy 
woman he would lN*g leave further to represent, that 
she d(*elareri slu^ is sevi^ral months advanced in her 
pregnan(*y, for whi(*h nmson she humbly desires that 
her execution may lie respited, till she shall have 
brought forth.** To which Mrs. Spooner added ; 
** the almve application is made at my most earnest 
re<|ueHt.** 

The council ordered tlie executions to be stayed 
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one month,' and the sheriff was ordered to take the 
steps pointed out by the law to ascertain whether the 
statement of Mrs. Spooner was true. Accordingly 
a jury, consisting of two men-midwives and twelve 
matrons was summoned in, and made the necessary 
examination. They returned a verdict that the pris- 
oner was not quick with child. On being informed 
of this result, she immediately petitioned to the coun- 
cil in the following terms. 

" May it please your honors : with unfeigned grat- 
itude I acknowledge the favor you lately granted me, 
of a reprieve. I must beg leave, once more, humbly 
to lie at your feet, and to represent to you, that 
though the jury of matrons, that were appointed to 
examine into my case, have not brought in in my 
favor, yet that I am absolutely certain of being in a 
pregnant state, and above four months advanced in 
it ; and that the infant I bear was lawfully begotten. 
I am earnestly desirous of being spared, till I shall be 
delivered of it. I must humbly desire your honors, 
notwithstanding my great unworthiness, to take my 
deplorable case into your compassionate consideration. 
What I bear, and clearly perceive to be animated, is 
innocent of the faults of her who bears it, and has, 
I beg leave to say, a right to the existence which 
God hath begun to give it. Your honors' humane 
christian principles, I am very certain, must lead 

* " Last week the Honorable Council granted a reprieve to the prison- 
ers, under sentence of death in this place, for four weeks ; their execution 
will be on the 2d July. The prisoners complain much of the multitudes 
that crowd in upon them. They therefore desire that none may come to 
see them out of a vain curiosity, but leave them to enjoy their short time 
in as profitable a manner as may be." Worcester Spy of June 2, 1778. 

VOL. II. 5 
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you to desire to preserve life, even in this its minia- 
ture state, rather than to destroy it. Suffer me, 
therefore, with all earnestness, to beseech your honors 
to grant me such a further length of time, at least, as 
that tiiere may be the fairest and fullest opportunity 
to have the matter fully ascertained — and as in duty 
bound, shall, during my short continuance, pray." 

The council having refused to grant this petition, 
a strong effort was made to induce them to change 
their purpose. Mr. Maccarty sought a reprieve with 
great earnestness, expressing a firm belief that the 
jury of matrons were mistaken. The two men-mid- 
wivcs who were on the jury, and one of the matrons 
joined in a written statement with Dr. Green, the 
brother-in-law of Mrs. Spooner, that they Aow be- 
lieved she was quick with child. But two other 
matrons, who were of the jury, certified, that on a 
second examination, their opinion was unchanged.' 
The council, in this conflict of opinion, were inflexi- 
ble, and the prisoner was loft for execution at the 
appointed time. She received the announcement 
with great calmness ; but insisted upon the truth of 
her statement, and requested tliat her body might be 
examined after her death. 

On the morning of the second of July, 1778, the 
town of Worcester was filled by an immense throng 
of people, many of whom had come a great distance, 

I A copy of the warrant to the iheriff to lummon in a jury, and his 
return, with the other paperi on thia point, may be found in the Appendix 
at the end of thie volume. The original! are in the state archifea of 
MaMacbiiaetta, 
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to witness the execution of these criminals.' Mean- 
while, the intense excitement of the crowd without 
was in striking contrast with the apparent calmness 
of the woman who was to suffer an ignominious death. 
Mrs. Spooner appeared more quiet than usual on this 
eventful day ; but she seemed more humble and pen- 
itent, and professed her faith in the Saviour of the 
world, and her dependence upon him. A few mo- 
ments before she left the cell she was baptized. 
According to the custom of that day, a sermon was 
preached in the presence of the prisoners, before the 
execution, by Rev. Thaddeus Maccarty, from Deuter- 
onomy, xix. 13. " Thine eye shall not pity him, but 



* The following adyertisements in the Worcester Spy, of that period, 
give some idea of the excitement on the subject, and are curious (NA 
many accounts. 

"The selectmen of the town of Worcester, taking into their consid- 
eration the large concourse of people that will probably attend at the 
execution of the unhappy persons under sentence of death here, as also 
that there are several hospitals, in this county, for the reception of 
persons having the small pox, do, in behalf of the public, caution and 
request all physicians and nurses, concerned in such hospitals, and per- 
sons having lately had the small pox, not to appear in the assembly of 
spectators, unless sufficiently cleansed. Otherwise their attendance 
may prove fatal to many, and render the execution, which is intended 
for the warning and benefit of all, a public detriment. 

By order of the selectmen, 

William Stearns, Town Clerk* 

Worcester, Jane 24, 1778. 

WOBCBBTEB, JULY 2, 1778. 

" This day was published, price two shillings, The Dying Declaration 
of James Buchanan, Willisun Brooks, Ezra Ross, who are to be exe- 
cuted this day for the murder of Mr. Joshua Spooner, late of Brookfield." 

" Also, this day published, a Poem on James Buchanan, Ezra Ross, and 
WUliam Brooks, who are to be executed at Worcester, this day, being 
Thursday, July 2, together with Bathsheba Spooner, for the barbarous 
murder of her husband, Mr. Joshua Spooner, late of Brookfield. Sold 
at the printing office, in Worcester, and by I. Thonms, in Londonderry.** 
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' thou slialt put away the guilt of itiiiooent blood from 
Urwul, that it ijiay go well with thee." Mrs. H|>aoiier9 
<^ tlirougli great bodily iufirinityy was not able to at- 
tend the |>ublic exercit!>e oti tliat day." 

It was al>out lialf |>ast two of the clock, in the 
afUeriiooii, when the four criminals were brought out 
of prison and conducted to the placx* of execution, 
under a guard of one hundred men. The three 
soldiers went on foot. Mrs. Spoon<;r was carried in 
a chaise, i>eing then, as she had be<;n for several days, 
exceedingly feeble. The progression was regular and 
solemn. Just before tiiey rc^acrhed tiie place of ex- 
ecution one of the most terrific thunder storms tliat 
had occurred within the memory of the oldest inhabit- 
ants, darkened the heavens. ^^ There followed an 
awful half hour. The loud shouts of the oflicers, 
amidst a crowd of five thousand people, to ' make 
way J make way I ' the horses [iressing upon those in 
front ; the shrieks of women in the tunndt and con- 
fusion ; the malefactors slowly advancing to the fatal 
tree, preceded by the dismal coflins ; the fierce cor- 
uscations of lightning athwart the darkened horizon, 
quickly followed by loud jieals of thunder, con- 
spired together and produced a drciadful scene of 
horror. It seemed as if the Author of nature had 
added such terrors to the punishment of the criminals 
as might soften the stoutest hearts of the most obdu- 
rate and abandoned.*' 

At length, the place of execution having been 
reached, Ross, Buchanan and Brooks, ascended the 
stage, when the death-warrant was rt^ad to thorn. 
The former made an audible prayer ; the otlier two 
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were engaged in private devotions till they were 
turned off. Mrs. Spooner, on account of her feeble 
health, was suffered to remain in the chaise in which 
she had been conveyed, until the last moment She 
was frequently seen to bow gracefully to many of the 
spectators with whom she had been acquainted. 
" When called to ascend the stage, with a gentle 
smile, she stepped out of the carriage and crept up 
the ladder on her hands and knees." When the 
faces of the malefactors were covered and all was 
ready, Mrs. Spooner acknowledged, for the first time, 
that her punishment was just. She took the sheriff 
by the hand and said, " my dear sir, I am ready. 
In a little time I eocpect to be in bliss ; and but a 
few years must elapse when I hope I shall see you 
and my other friends again" 

On the evening of the same day the body of the 
wretched woman was examined by surgeons, as she 
had requested, and a perfect male fcetus, of the 
growth of five months, was taken from her. It was 
thus discovered, but too late, that a great and humane 
principle, to be found in the laws of all civilized 
nations, had been violated in her death, ^he effect 
of this discovery on the public mind can scarcely be 
adequately described. The excitement against Mrs. 
Spooner, from the nature of the crime which she had 
committed, had been naturally increased by the 
prejudice against her family, and especially by her 
apparent indifference to her fate and her open con- 
tempt for public opinion. She made no request for 
life. She constantly refused to beg for mercy for 
herself, and her statement that she was about to 

6« 
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bc!comc a iiiotlK^r, wum goriornlly mgardml am tho trick 
of fill artful wcHiuiii to poHtpurio tlio day of lior 
miiroring. Hut wIm^ii kIh; Imd piiid tlio full |N;nulty of 
tho law find tlio Htfiriliti^ truth wriN wliiN|H*rf?d to i\m 
n^tiriiig inuiiitudf}, that lior KtatftriMUit wan truo, and 
that tiic; wu^tmtuui of tlio law had falhtri on hc-r un- 
born child, then; wan a univc*rHal ff;(*ling of rogriit at 
tho haKtf! of tlic! imu'vtul'iti^H, Kvc;ry niothor, who 
had Mam \utr tlui, Khuddf^nul at tho rc;c'.ollf!rlion ; ami 
what niUHt havo Uhui tlu; fctolingN of that '*jury 
of iliHcjiUii matrouH '* — niothitrN an thoy Wfsro -— to 
whotn iiad l)<;cri amuiuWiHl tho rJiargc; of tim^rtain- 
ing tho truth, and who, throtigh projudirx*, or igno- 
rancu;, or niali<x% had IxM^n the o(!('4iHion of thiM grioir- 
OUM miMtako ! 

The Uirror, which hor (MUiiMJimont waw intcndoil lo 
producM^ wan noutrali/od by pity for hor mifToringv* 
Ilor ap|M;aranf^o waM Nocndni, and hor ond no |Hmcoful| 
that it wax forgott4;n how dcu'ply hor ImndM were 
utaincd with blocMl. 'J'ho tragedy wan long rc^Jted 
around tho hoartliM of thorn; who wiw hor dio, and the 
olxlurativ* wickodncMH of tho horoino waN aIniOMt diik 
regarded in tin; admiration oxcit<;d for hor l)cauty, her 
energy, and her fortitude. 

Htit U) iUinm familiar with criminal jurisprudence^ the 
caiKs furniHiieN only an fulditional illustration, that the 
most revolting crimen, of which we have any account^ 
have lKM5n (umtuihUul by the fair liand of woman. 
And the effect of criminal iridulgen<;<! on the fernale 
mind in the more remarkable, nn we do not exfK5<;t lo 
find her a criminal at all. When woman overMtopa 
ttie modcMty of her fK^iition and breaks loose from 



BATHSHEBA SPOOOER AMD OTHERS. 55 

the restraints of the laws — her whole character is 
changed — her affections are inverted — she is turned 
to stone. 

Women are soft, mild, pitiful, and flexible ; 
Thou, stern, obdurate, flinty, rough, remorseless. 

Accordingly, it will be found, that no criroinab 
are so hardened, none go through the ordeal of a 
public trial, or endure a death of shame with more 
calmness and apparent innocence than women. 

With thinking men of that day, it was doubtless a 
matter of deep regret, that there should have been 
any circumstances attending the death of Mrs. 
Spooner, which should divert the public attention 
from the enormity of her crime. The trial itself 
seems to have been properly conducted, and the jus- 
tice of the verdict no one can presume to doubt 
But the subsequent proceedings were of a most ex- 
traordinary character. By the humane principles of 
the common law, where a woman is capitally con- 
victed, and pleads her pregnancy, there must be a 
respite of execution. This is a mercy dictated by the 
law of nature, in favarem prolia ; and therefore, 
says the learned commentator on the laws of Eng- 
land, no part of the bloody proceedings in the reign 
of Queen Mary, hath been more justly detested, than 
the cruelty that was exercised in the island of Guern- 
sey, of burning a woman big with child ; and when, 
through the violence of the flames, the in&nt sprang 
forth at the stake, and was preserved by the by-stand- 
ers, after some deliberation of the priests who assisted 
at the sacrifice, they cast it into the fire as a young 
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horotic ; a barbarity which they never learned from 
the laws of ancient Rome, which direct, with the 
same humanity aH our own, quod proignantis muUr 
eris damnat€B peena differaiuff quoad pariat, which 
doctrine has alHo prevailed in Enf|;land, as early as 
the firHt momorialH of our law will reach. In case 
this plea be made in Htay of execution, the judge 
must dircjct a jury of twelve matrons or discreet 
women, to in(|uir(; the fact : and if they bring in 
their verdict, quick with child, (for barely wUh 
child, unlcHs it be alive in the womb, is not suffi- 
cient) execution Hhall b($ Htaid till the next session ; 
and HO from scHsion to sesHicm, till either she is de- 
livenjd, or provcjH, by the course of nature, not to have 
been with child at all.' 

Mrs. Spooner did not i)lead her pregnancy in stay 
of execution ; but aft(;r sentence was passed she 
prayed for a respite. Whercjupon a warrant was 
sent from the executive council of the state to the 
sheriff to summon in a Jury of matrons, and make 
the prop(;r examination. Th(3ir verdict, as time soon 
demonstated, was erroneous ; and under the circum- 
stances of doubt with which the case was enveloped, the 
refusal of the council to grant a re[)rieve was certainly 
most extraordinary. A letter addressed to them by 
the Ilev. Mr. Maccarty, [>laces the matter in its true 

1 niackNtono'N CommnntarinN on tho Lawn ofRngland, iv. 394. See alto 
8 InHt. 17 ; 2 (/urw. Hawk. 6r>7 ; 1 Halo, P C. 36H ; 2 Hale, P. C 418. 
Tbc latent caHo w\nm Xim hubjcct in that ofUitgitia v. Wycherly, in Eng* 
laiul, (8 C^arrinq^oii and Payno'n licportN, 202). In that cane tho jurf of 
matrons found a verdict that the priNoner wan not quick with child, but 
before the time appruntcd for h(*r execution, Nhc wan rcnpited, in order 
that it might be a«certainc<l with certainty whether the was quick with 
ehild or not 
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light. ''The news arrived last evening to Mrs. 
Spooner," wrote this venerable clergyman to the 
council, a few days before the execution, " that her 
petition for a reprieve was not granted. People that 
are acquainted with her circumstances, are exceed- 
ingly affected with it. I am myself fully satisfied of 
her being in a pregnant state, and have been so for a 
considerable time, and it is with deep regret that I 
tliink of her being cut off*, till she shall have brought 
forth, which will eventually, though not intentionally, 
destroy innocent life. An experienced midwife, 
belonging here, visited her this week, and examined 
her, and' found her quick with child. Wherefore, 
though I tliink justice ought to take place upon her 
as well as the rest, yet I must beg leave earnestly to 
desire that she might be respited, at least for such a 
time as that the matter may be fully cleared up. And 
I have no doubt it will be so satisfactorily to every 
one. I write this, may it please your honors, of my 
own accord, not at her desire, for I have not seen 
her since the news arrived. I should be very sorry if 
your honors should consider me as over officious in 
the matter. But principles of humanity, and a desire 
that righteousness may go forth as brightness, and 
judgment at the noon-day, have powerfully prompted 
me to make this application on her behalf." 

The whole subject is of a most distressing charac- 
ter, and at this day, when all the facts cannot be 
known, the only apology for tliese proceedings must 
be sought in the excitement of the public mind upon 
this subject, and the unsettled condition of the state 
governments during the war of the revolution. For, 
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in any vif5W of tho caxc^ it in surely a stigma upon 
the criminal juris[>ruclence of Massachusetts, that the 
execution of Mrs. HfK>oner was not reHpited until the 
birth of her child. Even now, after the lapse of half 
a century, no one can rr^ad the story of this wretched 
woman, without a shudder at the fate of that mother, 
who nuule an irK^flfectual prayer for the life of the 
innoocut one whosi.* existi.*na; was so intimately and 
sacrcMlly c^innocted with her own ; and who, instead 
of submitting to her fatr.* with so much caknncHis and 
fortitude, might well liave exclaimed, — 

Murd^rerN I 
They th&t Mtal)t/(1 CasNar, uhtui no hUtttd at all, 
Did wft oflirsiul, nor w«re tuA worthy blajDe, 
If thiN foul iUuul wf.rti hy to <*f{ual it. 
He wan a man ; thin, in rciipect, a child ; 
And men ne'er ipend their fury cm a child. 
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The trial of Colonel Henley, at Cam!)ridgc, Massachusetts, in 1773, 
was published in that year, under the following title : " The proceedings 
of a General Court Martial, held at Cambridge on Tuesday the twen- 
tieth of January ; and continued, by several adjournments, to Wednes- 
day, the 26th of February, 1778, upon the trial of Colonel David Henley. 
Boston : printed by J. Gill, in Court Street, 1778." An edition of the 
trial was also printed in England, which I have never seen, but which is 
stated in the Collections of the Massachusetts Historical Society, viii. 
296, (second series) to have been "much garbled." An account of this 
trial is also given in a rare work, entitled, " Travels through the Inte- 
rior Parts of America ; in a series of Letters. By an Officer. London. 
1789." The author of this work was Thomas Anburey, an officer in 
General Burgoyne's army. It is written in a bitter spirit, and many of 
the statements are not entitled to credit, although the work is not defi- 
cient in ability. Anburey seems to have been present at the trial, and 
gives a more complete report of General Burgoyne's address to the court 
than can be found elsewhere. Moreover, his report was undouhtedly 
corrected by General Burgoyne, before its publication ; and I have not 
hesitated to adopt it. In addition to these works, I have consulted the 
standard historical works of that period, especially the Memoirs of Gen- 
eral Heath, and the papers in the Collections of the Massachusetts EUs- 
torical Society. I have also derived assistance from an interesting dis- 
course on the imprisonment of Burgoyne's army, by Ivers J. Austin, 
Esq., who examined the manuscript papers left by General Heath. 



TRIAL OF COLONEL HENLEY. 



One of the most important schemes of the British 
government, in the early part of the revolutionary 
struggle, was that of opening a way to New York by 
means of an army, which should descend from the 
lakes to the banks of the Hudson, and unite, in the 
vicinity of Albany, with that commanded by General 
Howe. The junction of the two armies, it was con- 
fidently believed, would shortly bring about the total 
subjection of America. All measures, which were 
deemed essential to the success of so important an 
enterprise, were accordingly taken. The entire direc- 
tion of the operations was confided to General Bur- 
gojne, an ofiicer of uncontested ability, possessed of 
an exact knowledge of the country, and animated by 
an ardent thirst for military glory. He displayed 
extreme activity in completing the preparations which 
might conduce to the success of the enterprise ; 
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and, in a short time, collected in Canada, a grand 
army of many thousand men in the best possible 
condition, and accompanied by a formidable train of 
artillery. No means were neglected to ensure the 
success of the expedition ; and the detestable course 
was resorted to, of employing tlie savages in this un- 
natural war : a measure which merited, as it received, 
the execration of all good men in every part of the 
world. The preparations being at length completed, 
General Burgoyne issued his memorable and infamous 
proclamation — unworthy the general of a civilized 
nation — in which he magnified the force of the 
British armies and fleets, which were about to em- 
brace and crush every part of America ; and warned 
the contumacious, that justice and vengeance, accom- 
panied with devastation, famine, and all the calam- 
ities in their train, were about to overtake them. 

This proclamation was issued on the twenty-ninth 
of June, 1777 ; on the seventeenth of October, in 
^the same year, the grand army and its general sur- 
rendered themselves prisoners, under capitulation, 
to the American forces at Saratoga, commanded by 
General Gates. 

A convention was entered into between the two 
generals, which provided, that the British army should 
be marched to the port of Boston, and should be al- 
lowed a free embarkation and passage to Europe, 
upon condition of not serving again in America. 
The army were not to be separated, particularly the 
men from the oflicers. Roll-calling and other merely 
formal duties were to be allowed. The officers were 
to be admitted on parole, and suffered to wear their 
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side-arms. All private property was to be retained, 
and no baggage was to be searched or molested. 
The army immediately took up its march for Boston. 

Meanwhile, the greatest difficulty was experienced 
in making adequate preparations for this large body 
of men in the vicinity of Boston. The state of Mas- 
sachusetts was at this time heavily taxed for the sup- 
port of the war. She was supporting twelve thou- 
sand troops in the continental army, besides militia and 
those engaged on the sea-coast within her own juris- 
diction ; and had also incurred a heavy expense in 
preparing an expedition to St. John's, and other 
places on the Bay of Fundy, at the sole charge of the 
government and people of the state. 

Under these circumstances, the quartering of these 
soldiers in Massachusetts was not regarded with much 
favor ; and the people, who held General Burgoyne 
and his army in the utmost detestation, were not dis- 
posed to exert themselves very much for their ac^ 
commodation. Under the command of General^ 
Heath, the barracks on Prospect and Winter Hills, 
near Boston, were made ready for the soldiers ; but 
the utmost difficulty was experienced in procuring 
houses for the officers ; and, on the day that General 
Burgoyne arrived, no quarters had been obtained for 
him. 

Nor was this all. The scarcity of food and fuel 
was severely felt by the citizens generally, and by the 
soldiers to a still greater extent ; and the difficulty 
was not remedied until the American commander 
seized all the fuel collected for private use lying 
on the wharves in Charlestown, and appropriated it 
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to the use of the prisoners. The latter, who were 
suffering under the bitter mortification of defeat, were 
indignant at what they considered harsh treatment, 
and took no pains to conceal their contempt for the 
people whose prisoners they were. The officers, in 
particular, seemed to forget the relation in which they 
stood to their captors, and indulged in a haughtiness 
and arrogance of manner, which were as unbecoming 
in them, as they were annoying to the American com- 
manders. This conduct was met, however, with 
such firmness and determination as soon convinced 
the prisoners that they had mistaken the character 
of those, upon whose will they were then depend- 
ent. All the American officers were strictly en- 
joined to be attentive to the conduct of the pris- 
oners, and forthwith to report any insult offered to 
the independence of the states or the proceedings of 
congress. The offender was to be immediately ar- 
rested, and, if a prompt and full apology was not 
made, he was to be confined to the guard-house for 
a time proportioned to the magnitude of his indiscre- 
tion. " Scarcely a day passed without a dozen ar- 
rests for this cause alone." 

It is obvious, that, under these circumstances, 
causes of irritation would constantly arise ; and, 
in point of fact, there were continual altercations be- 
tween tlie parties, some of which were of an alarming 
character. 

In the minds of the common soldiers, the ill-ap- 
pointed army which conquered them at Saratoga 
contrasted strangely with their own splendid array, 
and they could not doubt that fortune and no merit 
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of their adversary had thrown them into his posses* 
sion. Their mortification was heightened by their 
subjection to such a ^^ slovenly and unhandsome 
foe." They paid no further respect to the rules and 
regulations of their captors than they were com- 
pelled to do by external force. They often stole 
out of camp, and not unfrequently committed depre- 
dations on the neighboring farms. Highway rob- 
beries were not uncommon, and, in one instance, 
a party of prisoners committed an aggravated mur- 
der. Passes were constantly counterfeited ; and 
officers lent their side-arms, or suffered favored sol- 
diers to take them, in order to deceive the sentries 
after dark. When this artifice was finally discovered, 
the prisoners who had a right to wear them were 
often stopped by the guards, and hence complaints 
without number of the insolence of the American 
sentinels. 

Colonel Henley, who had the immediate command 
at Cambridge, was a brave man and a good officer ; 
but being of a somewhat irritable and impetuous dis- 
position, he had frequent personal collisions with the 
prisoners, in some of which, being pressed beyond 
endurance by the outrageous insolence of the soldiers, 
he adopted a course of punishment, which, to say the 
least, was scarcely consistent with the dignity of his 
position, although the circumstances were of a most 
aggravating character. On some occasions, this offi- 
cer was placed in a trying situation, when the most 
decisive and energetic action was necessary. On 
January 8, 1778, a report was made to the com- 
manding <^ioer, that in the night before, a British 

6* 
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soldier had thrown a stone at a sentry, which had 
knocked him down, deprived him of reason, and 
nearly killed him. Search was immediately made 
for the offender and the sentry's musket, which had 
been taken off. The prisoners resisted the search, 
and, being armed with clubs and stones, prepared 
to attack the guard. They were charged, however, 
with clubbed firelocks, driven from barrack to bar- 
rack, and thirty of their number taken prisoners, who 
were ordered to be transferred to the guard-ship. 
Meanwhile the British soldiers again assembled, and 
were ordered to disperse. They in effect refused to 
obey, and pressed upon the guard, loading the Ameri- 
cans with the most insolent abuse. They also suc- 
ceeded in rescuing one man, when decisive measures 
became necessary. Colonel Henley accordingly 
rushed upon the crowd with fixed bayonets, and 
himself pricked a British soldier with his sword. 

As soon as General Burgoyne became acquainted 
with the facts, he addressed a letter to General Heath, 
the American commander, in which he demanded, 
in the most peremptory manner, the release of the 
prisoners who had been transferred to the guard-ship, 
" together with a satisfactory apology," and con- 
cluded in the following terms : '^ Insults and provo- 
cations, at which the most placid dispositions would 
revolt, are daily given to the officers and soldiers of 
this army. Regular, decent complaints are received 
by your officers, sometimes with haughtiness, some- 
times with derision, but always without redress. 
These evils flow, sir, from the general tenor of Ian* 
guage and conduct held by Colonel Henley, wbicb 
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encourages his inferiors, and seems calculated to 

excite the most bloody purposes. 

" For want of sufficient information, and not bring- 
ing myself to believe it possible that facts as related by 
common report could be true, I have hitherto declined 
taking public notice of this man ; but upon positive 
grounds, I now and hereby formally accuse Colonel 
Henley of behavior heinously criminal as an officer, 
and unbecoming a man ; of the most indecent, vio- 
lent, vindictive severity against unarmed men ; and 
of intentional murder. I demand prompt and satis- 
factory justice, and will not doubt your readiness to 
give it. Whenever you will inform me that a proper 
tribunal is appointed, I will take care that undeniable 
evidence shall be produced to support these charges." 

General Heath immediately ordered a court of 
inquiry to investigate the grounds of the complaint of 
General Burgoyne, and the report was, that " it would 
be most for the honor of Colonel Henley, as well as 
for the satisfaction of all interested, that the judgment 
of a court martial should be taken on his conduct, 
during his command at Cambridge." 

Accordingly a special court martial was ordered to 
sit at the court-house in Cambridge '^ for the trial of 
Colonel David Henley, late commanding officer at 
that post, accused by Lieutenant General Buigoyne, 
of a general tenor of language and conduct heinously 
criminal as an officer, and unbecoming a man ; of the 
most indecent, violent, vindictive severity against 
unarmed men, and of intentional murder." 

The court assembled on January 20, 1778, and 
continued by adjournments to the 25th of the follow- 
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ing month. Tho mcmborH were : Brigadier Oeneral 
Glov(>r, prnHidont, Coloncla WeMon, M. Jackioni 
Leo, If. JiickHon, Lieutenant Colonels Colman, Bad- 
lam, Po[)kin, Major Cnrtin, Captains Randall, Lang- 
don, Hewall, and Hastings. Lieutenant Colonel Wil« 
liam Tudor was judge advocate. 

(/olonel Henhjy ai)poarcd before the court, and 
the following charge was exhibited against him : 
" LicMitenant General Burgoyne accuses Colonel Hen- 
ley of a general tenor of language and conduct hein- 
ously criminal ns an officer, and unbecoming a man ; 
of tlie most indecent, violent, vindictive severity 
against unarmed men ; and of intentional murder.'' 
To this Colonel Henley answered that ho was not 
guilty. 

'J'h<5 letter of General Burgoyne to General Heath 
having been read by the judge advocate, General 
Burgoyncj took notice of a distinction between the 
charge, as stated in his letter, and General Heath's 
ordcjr. In the letter, the general tenor of Colonel 
Henley's languagf; and conduct, encouraging his infe- 
riors, and sc;c;mingly calculated to excite them to 
bloody f)urposes, was only stated as a matter of sus- 
picious lK3lief ; reasoning upon this principle, it was 
more candid to suppose one instigator of such evils, 
than a general, voluntary, Imd disposition among the 
American troops ; that tho direct matter of chatige 
which the general pledged himself formally and offi- 
cially to support, was contained in the words " befuH 
vior criminal as an officer, and unbecoming a tnao, 
of tho most indecent, violent, vindictive scrverity 
against unarmed men, and of intentional murder/' 
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General Bui^oyne made this observation, as a secu- 
rity against any censure of inconsistency on his part, 
for not going at large into matters of inferior moment, 
as to the general tenor of language and conduct of 
Colonel Henley, declaring he should confine his evi- 
dence to transactions of the nineteenth of December 
and the eighth of January, except in cases where the 
behavior of Colonel Henley, at other times, served 
to elucidate the principles and designs upon which he 
acted upon those particular days. After making this 
observation, as to the distinction in the charge, the 
General opened the prosecution. 

Mr. President, and Grentlemen of ihe Court : 

I present myself as prosecutor before you, in 
charges of a heinous nature against Colonel Henley ; 
— and, before I proceed to adduce the evidence in 
support of them, I think it a duty to my station, and 
a part of propriety towards the court, to declare the 
principles upon which I act. If the reports in my 
hand, and which will presently be brought to test 
upon oath, do not deceive me, public faith has been 
shaken, wanton barbarities have been committed, and 
a general massacre of the troops under my care, ap- 
parently threatened. In objects of this magnitude, 
where not only the rights of a single nation, but the 
interests of human nature are concerned, the conduct 
of the prosecution falls naturally (however disagree- 
able the office and unequal the talents of the person) 
to him who has the supreme trust upon the spot. 

A second inducement to appear here, is that of 
private honor. I have undertaken to accuse Colonel 
Henley, in a degree that ought to affect the feelings 
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of a soldier nearer than life. It is fit I stand forth^ 
in person, to maintain my accusation, and if it failf 
in point of proof, to make him the fullest atonement 
in my power. 

I acknowledge a third impulsion upon my mind, 
equally irresistible ; — gratitude, esteem and aflfectian 
to that meritorious, respectable part of my country, 
the brave and honest British soldier — a private man, 
defenceless, because unarmed, ignorant of your laws, 
unqualified to make good his cause in a court of jus- 
tice, and who has not to look for redress of injury to 
his own officers. I confess I am too selfish to resign 
to my brother officer the pride and gratification of 
standing in the front, for the defence of men, faithful 
comrades of honor and misfortune — who have fought 
bravely under my orders, who have bled in my pre- 
sence, and who are now exposed to oppression and 
persecution, by the abuse of a treaty signed by my 
hand. 

Thus much I thought proper to premise, lest any 
man should suppose me actuated by so mean and 
paltry a motive, as vindictive personal resentment 
against a gentleman too, of whom, before these trans- 
actions, I could know no harm, and towards whom, 
if I had any prejudice, I seriously declare it was, from 
his general deportment, a prejudice of favor. Per- 
sonal resentment ! — No, gentlemen, I stand apon 
broader and firmer ground — the ground of natuial 
rights, personal protection and public honor, — and I 
appeal to the great principles and landmarks by which 
human societies hold and are directed, and whicby 
whether in situations of amity or hostility, are 
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teemed equally sacred by the universal concurrence 
of civilized man. 

And this leads me to a momentary reflection upon 
the order under which you sit, originating from the 
report of tlic court of inquiry. It states, that the 
court, after mature consideration, are of opinion, that 
from the evidence oflbred on the side of General Bur-' 
goync against Colonel Henley, it will be most for the 
honor of Colonel Henley, as well as for tlie satisfac- 
tion of all interested, that the judgment of a court 
martial should be taken on his conduct, during his 
command at Cambridge. The General approving the 
opinion of the court, orders, &c. 

I confess I expected General Ileatli would have 
joined issue with the prosecutor, in this instance, and 
placed the court martial upon a more enlarged basis 
than the honor of an individual, however respectable 
he may be, or the satisfaction of the complainants. 
But be it as it may, my purpose is answered, a court 
martial is obtained, the members are sworn, and they 
are bound to decide. 

I know you will feel with me the difference between 
this and common courts ; such a state of the minutes 
as would suffice for your internal conviction, after 
hearing the evidence, or as would bo merely explan- 
atory to the person who is to confirm the sentence, 
will not be thought sufficient here. You well know 
the whole of this matter will be published, translated, 
considered and commented upon by every nation in 
the world ; — not only reality, but perspicuity of jus- 
tice must appear upon the face of the proceedings. 
You are trustees for the honor of an infant state, and 
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tluiuidmi ovfiHiori, Hubterfiigo atid law-craft,' were any 
man lianly otioii^li to offer Huch at your tribunal, 
would bo of no avail ; nay, were it |)OHHible any mem- 
l>er could be war[M!d unintentionally by ]Hirmnnl favor, 
or prejudice) of civil contcHt, (g^Kjd niindfi arc some- 
tirn<;H prone to hucIi illunionft) yet here a inotnenf s 
reflection upon the re[)uUition of hiH country, would 
retrieve Iuh reaHrin, and what hiH prejudice would in- 
cline him to adopt, policy would prompt him to re- 
jo<:t. 

IJ|K)n the full (M'ynfidence, therefore, of the necef- 
sary, aH well aH willing juHtice of the court, I nhall 
proceed to caiW the evid(;rKU3. I have neither inclina^ 
tion or [>owerH to luH^hten the factH by a previous 
narrative ; let them Htrike the view aH truth shall show 
them in all the nimplicity of their horrors — a mon- 
strotiH H[M!cUu;le, from which the mind and eye will 
turn anide with d<iteKtation. 

Upon th<} i^inchiHion of (Jeneml Bur^oyne's ad- 
drcKH, the witncHHCH were Hworn and examined. In 
the courne of their U^Htimony there is much profanity, 
which f^ood tfiHte would re(|uire to Ik) omitted ; but as 
the moHt im|K)rtant point at the trial was to ascertain 
the Htate of mind, not only of the accused, but also 
of the witnesses and the soldiers, it seems necessary 
to print their (jxact expreHsions. 

('(yrporal Huchanan. I was pn;sont at the bar* 
racks on Prr>s|H3ct J [ill on the nineteenth of De« 

I In nlluvion, nu Aithurf*y NftyN, to tho judgo sdvocate, who wan m law- 
yer ill lUmUtn, and whom thiN writor vtylov *' a little, fain, conceited hU 
low." 
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cember. Colonel Ileiiley came down and ordered 
a number of the British soldiers, who were prison- 
ers, out of the guard-house. He addressed him- 
self to Corporal Reeves, with the rest of the pris- 
oners, inquiring what he was confined for ? Reeves 
said that he had affronted one of the provincial 
oflicerc;, not knowing him to be an officer, and 
he was sorry for it. Colonel Henley replied, " Sir, 
if you had served me so, I would have run you 
through the body, and I bcHeve you to be a great 
rascal." Reeves made answer, " Sir, I am no rascal, 
but a good soldier, and my officers know it." Colo- 
nel Ilenley then demanded silence. On this. Reeves 
repeated, " I am no rascal, but a good soldier, and I 
hope soon to be under the command of General 
Ilowe, to carry arms, and to fight for my king and 
country." Colonel Henley said, " Damn your king 
and country — when you had arms you were wilhng to 
lay them down." Reeves said he was not wilhng to lay 
them down. Colonel Ilenley then ordered silence ; 
Reeves not obeying his orders, but repeating the same 
words. Colonel Ilenley ordered one of the guard to 
run him through the body : the man not obeying 
him. Colonel Ilenley immediately dismounted from 
his horse, and seizing a firelock with a fixed bayonet 
from one of the guard, stabbed Reeves in the left 
breast ; while the bayonet was at Reeves's breast, 
Colonel Henley told him if he said another word, he 
would have it through his body. Reeves said he did 
not care, he would stand for his king and country 
till he died. Colonel Henley then made another 
push at him, when I threw up my hand and turned 
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the bayonet over Reeves's shoulder. I told Colonel 
Henley the man was a prisoner, and said, << don't 
take his life ; as he is now in your custody, you can 
take other means with him/' Colonel Henley then 
returned the firelock to the man of the guard he lock 
it from, and then ordered Reeves and myself into the 
guard-room, and dismissed the rest of the prisoners. 

General Burgoyne, When Colonel Henley made 
the second pass at Reeves, where would it have* 
struck him had you not thrown the bayonet up with 
your hand ? 

" Much about the same place in the left breast." 

" When Colonel Henley demanded silence, did he 
direct himself particularly to Reeves ? " 

'^ I can't tell, as there was ten or a dozen prisoners 
who were making their excuses together." 

" Was there not much noise made by the prison- 
ers ? " 

" There was, as they were all speaking together." 

" What kind of noise was it ? " 

" It was excusing themselves to one another, so 
that Colonel Henley might hear them ; that they had 
been confined there for some nights, and they should 
take care not to come there again." 

" Was there any other sort of noise or laughing ? " 

" No." 

" Was there any muttering or grumbling, or inso- 
lent looks directed to Colonel Henley ? " 

'< No, but quite the reverse ; the men seemed 
pleased at being released." 

Alexander Thompson, of the twenty-ninth regi- 
ment. I was at the barracks on Prospect Hill on the 
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nineteenth of December. Colonel Henley ordered 
the prisoners out of the guard-house, of whom I was 
one. The prisoners were drawn up before the guard- 
room window, the guard in their front. Colonel 
Henley pulling a paper out of his pocket, began to 
read the crimes at the right of the line of the prison- 
ers, and said, " Now soldiers I am come to release 
you, and hope you will behave better for the future." 
Colonel Henley, directing himself to Corporal Reeves, 
told him he was confined for abusing an officer of 
the continental serAice ; and asked him what was 
the reason of his abuse ? Reeves replied he did not 
know the reason of the abuse, as he ^I'as in liquor at 
the time, but said he ^'as verv sorrv for it, not know- 
ing him to be an officer. Colonel Henley then said, 
" Had it been me, I would have certainly run you 
through the body," and added, " I believe you to be 
a rascal." Reeves said he was no rascal, but ^*as a 
good soldier, and his officers knew it. Colonel Hen- 
ley demanded silence, and Reeves again said that he 
was a good soldier, and hoped, in a short time, to 
fight under General Howe for his king and country. 
Colonel Henley then said, " Damn your king and 
country ; when you had arms you were willing to lay 
them down." Corporal Reeves made answer that 
he was not willing to lay them down, and had he 
then arms, he would do his utmost to fight for his 
king and country. Colonel Henley then ordered one 
of his guard to run the rascal through. The man 
not obeying, he immediately dismounted his horse, 
seized a firelock with a fixed bayonet from one of the 
guard, extended his arm above his head, with his 
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hand on tho but of tiio firelock) and mado a pass at 
Corporal Reeves, and pricked him near the nipple of 
the left breast ; he then drew back the firelock and 
made another paHS at him. I then seized hold of the 
socket of the iNiyonet, and begged of Colonel Henley 
not to take his life, that he might use other means of 
satisfaction, and begged he would send him into 
the guard-room again. Colonel Ilenley then ordered 
Reeves into the guard-room, the guard committed 
him, and Colonel Ilenley went on to speak to the 
rest of the prisoners. Reeves put his head out of the 
guard-house window and said something, but I do 
not know what. Colonel Ilenley then released the 
rest of the prisoners, except Buchanan, who was or- 
dered into the guard-house. 

The President. Was tliero nothing said by 
Reeves between the first and second pass of Colonel 
Ilenley ? 

" To the best of my recollection there was not.*' 

" Did not Colonel Ilenley frequently command 
silence before he stabbed Reeves ? " 

" I believe he did more than once or twice." 

" Did not Colonel Ilenley direct himself to Reeves 
when he demanded silence ? " 

'' lie looked first at Reeves, and then along the 
line of tho prisoners." 

" Was not Reeves more talkative than any of the 
other prisoners ? " 

" He was." 

<< Was there anything said about king Han- 
cock?" 

<' I heard nothing." 
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The same question was put to Buchanan, who 
answered, " Not till after Reeves was returned to 
the guard-room, and the other prisoners dismissed. 
Reeves then said to me, ' This is a poor pass I 
am come to, to be taken out of the guard-house 
and stabbed, and my king and country damned — 
damn king Hancock and the congress.' Whether 
Colonel Henley heard it or not I can't say ; he 
might have heard it. This discourse was between 
Reeves and myself, as we stood near the guard-house 
window." 

Dr. Bowen, surgeon of the ninth regiment. I saw 
Corporal Reeves a few hours after he was wounded ; 
the wound appeared to be made by a bayonet, it 
penetrated the breast a little above the left nipple ; 
the wound was not so bad as to require immediate 
dressing ; the wound was slight, it did not penetrate 
deep enough to be of any consequence ; it might have 
drawn a drop or two of blood. 

General Burgoyne. What further depth would 
have put his life in danger ? 

" An inch farther might have rendered the wound 
hazardous." 

" Was the direction oif the wound towards the 
heart, or a mortal part ? " 

<' It was not towards the heart, but towards a mor- 
tal part" 

Page, a soldier of the twenty-fourth regiment. I 
was at the barracks, on Prospect Hill, on the 8th of 
January. About 11 o'clock in the morning, I saw a 
guard of continental soldiers coming up from Winter 
Hill ; when they came near the British guard-house 
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a numYxrr of ub were standing to see them march bjr« 
I happened to tread on one of mjr comrade's toes, 
and he cried out^ ^' God damn mjr soal/' when a mt- 
geant (a«i I took him to be, a« he wa« out of the ranks) 
turned about^ stepped back two or three paces, and 
staf>bed him in the right breast ; then drew out bm 
bayonet from the man's breast, and said to the man, 
" Damn you, you rascal, do you damn me > " the sci- 
dier maiJe answer, ** No." I hkewise said that he did 
not speak to him ; he then made another push at 
him, and pricked him the second time, and then 
chibtjcd his firelock and cut him on his right tem|^ ; 
a provincial officer came from the rear of the partjr 
and damneil us for rascals, and told us we aU de- 
served it. 

*^ Did you see Colonel Henley at or near the portjr 
during this transaction ? " 

" J did not." 

" What numljcr of British soldiers were together 
wlw3n the party passed them ? " 

** There mi^ht be fifty or sixty." 

General Jiurgoijne. What number did the pro- 
vincial guard consist of? 

** I guess alKiut one hundred and fifty." 

** Did you see any insult by word or gesture passed 
from the British soldiers towards the guard ? " 

" J did not." 

** Did you hear any provincial officer or sddier 
complain of any affront offered ? " 

** I did not, exc<?pt what passed as before re- 
lated." 

The President. Did the British soldiers give the 
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party full room to march in the same open order after 
they came up to them as before ? 

" There was full room where I stood for the party 
to pass." 

Walker, surgeon's mate, of the twenty-fourth r^- 
ment. On the 8th of January, about 11 o'clock, I 
dressed a British soldier, who had just before been 
wounded ; his name was Traggot ; there were two 
orifices just above the right breast, which the man 
told me had been done by two different stabs of the 
bayonet ; from the free communication of the two 
orifices I should have thought it had been only one 
wound ; the wound was not dangerous. I have 
dressed it several times since, and at present it is in 
a fair way of a cure ; I saw no other wound nor any 
marks of beating about the man. 

" Are you satisfied that the wound was made by 
one stab of the bayonet, or more ? " 

" I am of opinion, from the nature of the wound, it 
was done by one push." 

" Did the man complain of any other wound ? '* 

" He did not." 

Major Foster, of the twenty-first raiment, testified 
that he was present on the occasion referred to. He 
neither saw nor heard any provocation on the part of 
the British soldiers towards the continental guard. 
When the rear of the guard came near the British 
guard-room, he noticed a scufBe. The guard passed 
on, and he found Tra^ot, a British soldier, was 
wounded. He ordered the men to disperse, and 
they did so immediately. Corporal Kidley testified 
to a wound inflicted on another soldier, on the same 
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occasion. Several other soldiers testified that Colo- 
nel Ilcnlcy came up with a party of American sol- 
diers, and after forming them into two columns, or- 
dered them to load. lie told them that the first 
man who rescued a prisoner out of his hands, he 
would blow his brains out. He then ordered the 
British soldiers to leave the parade immediately* 
They moved off, but Colonel Henley, finding that 
they did not move as fast as he expected, rushed for- 
ward and stabbed Corporal Hadley. He followed 
another soldier, threatening to run him through if he 
did not go off the parade. The wound of Hadley 
was not severe, and he was only confined by it a 
short time. 

On the same day, after this difliculty. Colonel An- 
struther, the British officer in command, called <»i 
Colonel Henley, who informed him that the British 
soldiers had behaved so badly that morning, that he 
was obliged to run one of them through the body, 
and that some others had been hurt by his men's 
bayonets. 

The next charge or circumstance, brought against 
Colonel Henley, related to an occurrence on the S3d 
of December, when it was alleged that a provincial 
sentry fired at a woman. There was but one witneft 
who testified to this occurrence. 

Colonel TAndy of the twentieth regiment. On or 
about the 22d December, being field-oflicer of tfie 
week, I was going upon Prospect Hill, in the fore- 
noon, with Captain Banks, of the same regiment. I 
saw three women coming down the hill, one of which 
run past a continental sentry^ who called upon her to 
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Stop, and immediately fired his piece before she had 
time to turn round ; the ball, from the noise, passed 
between the woman and mvself, and near me. I or- 
dered the woman to go back, and went up to the 
sentry, and asked him if he was not ashamed to fire 
upon a helpless woman ; he repUed he had orders for 
so doing. I then went to a sergeant's guard, which 
was just by, told the sergeant what had happened, 
and desired him to confine the sentry, that the aflair 
might be inquired into ; he told me he would not 
confine him ; that they had orders to fire upon all 
British soldiers and women, who attempted to pass 
the sentries. I obser\*ed a number of British soldiers 
were collecting, who were murmuring and clamoring 
at the time. I therefore, for fear of the consequences, 
desired them immediately to disperse and go to their 
barracks, and promised them my endeaTor to get 
them redressed. I then went ton'ards the main or 
captain's guard, and in my way was stopped by a 
provincial sentry, who charged his bayonet upon me, 
with the muzzle pointed at my breast. I tcdd him I 
only wanted to speak to the captain of the guard, and 
did not f%*ant to go further, and begged he would call 
him, and remove the muzzle of his gun from my 
breast ; he said he would keep the muzzle there, and 
bid me keep off, and then called the sergeant of the 
guard, who immediately came up, who I desired 
would order the sentry to remove his firelock, as I 
was an officer, and commanded in the barracks, and 
wanted to speak to the captain of the guard upon 
business. The sergeant told the man to take away 
his gun, telling me he was a youi^ sddi^, and did 
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not know better ; the captain of the guard camo up 
soon after, and I pulled my hat off, which ho took no 
notice of. I then told him the action of the sentry'i 
firing on thp woman, and begged the sentry might be 
confined till the affair should be inquired into ; he 
told me that he would not, and that the sentries had 
particular orders to fire on all women who attempted 
to pass the soritri(;H, as well as soldiers. I observed 
it must Im) some mistake ; he replied it was none of 
his busin(!Hs, they were his orders, and I must seek 
redress somewh(;re else, and we parted. 

" From the position of the sentry at the time he 
fired, were not passengers on the road exposed to the 
shot ? " 

" Most undoubtedly." 

" Was any rcjport of this transaction made to Colo- 
nel Henley ? '* 

" Not that I know of." 

The next occurrence whicli was inquired into, took 
plac<j on the IGth of December. 

John Fleming, sergeant of the forty-seventh regi- 
ment. On or about the lOtli of Decemlxjr, I was at 
the door with a number of the sergeants of the office, 
to apply for passes. I mistook (colonel Henley for 
Mr. Keith, the Deputy Adjutant General, and saluting 
him, was just going to addresH him, when Colonel 
Henley extended his arm, with his fist clinched, and 
exclaimed, << You rascal, I 'II make damnation fly oat 
of you, and I will myself one of these nights go the 
rounds, and if I hear the least word or noise in your 
barrack, 1 11 |)Our shot amongst you, and make flames 
of hell jump out of you, and turn your barracks inside 
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out ; ye are all a parcel of rascals," In the discourse 
he said if he was a sentry, and a British soldier looked 
sulky at him, he would blow his brains out. 

" Was there anything that brought on this dis- 
course on your parts ? " 

" Nothing." 

" Did Colonel Henley mention no circumstance 
which could account for such violent expressions ? " 

" After being asked by me whether anything was 
amiss, he said there was, for that the last night one 
of his sentries had been knocked down by some of 
our people ; he moderated his passion, and a very 
few words passed afterwards." 

After the testimony was in. General Burgoyne pro- 
posed to address the court upon the facts as proved. 
To this the judge advocate interposed an objection. 
He contended, that in courts martial there was no 
prosecutor but the judge advocate. There had been 
instances of counsel being allowed a prisoner, but not 
against him. Still, if Colonel Henley had no objec- 
tion, and the court conceded it as an indulgence, he 
should acquiesce. 

General Bui^oyne expressed surprise at the judge 
advocate's exception being made so late in the cause ; 
he thought it more particularly extraordinary, as the 
general had not only stated his idea of the mode of 
proceeding at the first, in which the judge advocate 
had acquiesced, but at the last meeting it had been 
fully discussed in open court between them, and the 
judge advocate had agreed to his right, both of apply- 
ing the evidence upon the charge, and also of reply- 
ing to the defence, provided the judge advocate had 
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the closing of the whole. He averred that, had the 
court declared against this claim in the beginning, or 
could he have expected such objection, he should 
have examined the witnesses in a very different man- 
ner, in order to bring several matters more fully and 
pointedly before the court, than he thought necessary 
to do upon the supposition of a future occasion, to 
explain the reasons of his questions, and by deduction 
and inference to make the application. The general 
nevertheless proposed that the principle upon which 
he spoke should lie dormant to avoid trouble to the 
court ; that he had his own opinion upon the right, 
the judge advocate might retain his upon the indul- 
gence, and provided nothing concerning the matter 
was entered upon the proceeding^, he should make 
use of the power without further question. 

Colonel Henley. Mr. president, and gentlemen of 
the court ; I have no objection to General Burgoyne's 
making use of all the rhetoric in his power against me ; 
I stand on such firm ground, I can safely trust my 
reputation in your hands, against every effort of my 
prosecutor to ruin me. 

The court, after consultation, informed General 
Burgoyne that he might proceed, and he addressed 
them as follows. 

BIr. President, and GentlemeQ of the Court : 

It being now admitted, that in closing the evidence 
I may offer such arguments as to me shall seem pro- 
per, in support of the charge, and reserving to myself 
a claim of replying to the defence, I shall enter upon 
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the first part of the very painfiil, though by no means 
difficult undertaking — painful, because I cannot pur- 
sue the offender without setting that offender in points 
of view, at which every benignant mind must shud- 
der — easy in every other respect is the task, because 
I will venture to pronounce the evidence, when ar- 
mnged and adjusted, will amount to such a mass of 
proof as cannot be overthrown, and will authorize 
and call for the strongest terms I can use, in my de- 
mand of public justice. And, gentlemen, let me be 
permitted to assume to myself applause rather than 
blame, that the evidence has not been laid before 
you in a regular series ; the reason was, that though 
assured by the reports made to me, that the evidence 
would produce conviction upon the whole, I was ig- 
norant how the testimony of the. particular witnesses 
would apply, and point to the progression of the 
charges, because I had no previous intercourse with 
them. I declare, upon my solemn word and honor, 
that I had no concern or communication, directly or 
indirectly, with any noncommissioned officer or sol- 
dier who has appeared at your bar, one only excepted, 
namely, Sei^ant Fleming, of the forty-seventh regi- 
ment, who has deposed to the salutation Colonel Hen- 
ley gave him and his comrades at the Adjutant Gener- 
al's office ; the whole matter appeared so very improba- 
ble, that I not only sent for the sergeant, to warn him 
of the sacredness of an oath, and the crime of intem- 
perate zeal that led to bearing false witness ; but also 
I thought it my duty to inquire minutely into his 
character. I found the man firm and uniform in as* 
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tertifig hii hctB ; and I found hii offioen nmmimoc 
in supporting the credit of his veracity. 

In every other circumstance I adhered religioad|y 
to the determination I had taken, of secluding my* 
self from the witnesses, not only to guard my char- 
acter, in this region of suspicion and aspersion, against 
the supposition of unfair practices ; — I besides had 
a scruple of trusting my own mind with too hasty 
prepossessions in a cause where, with the solemn mat- 
ter of a public nature, is involved the fiaite of a gen- 
tieman, high in his military station, and to judge by 
the apparent signs of good wislies on this day, high 
in popular esteem. 

Thus unprejudiced I came into court. I scorn to 
take the sligliter matters that might be comprehended 
in the general words of the charge, such as personal 
incivility to the officers, expressions and actions of 
peevishness, haughtiness and disgust. I mean not 
to press, that they existed, or if they did, I am de- 
sirous tliat tliey should pass as faults of temper and 
deficiencies of manners, incident to man's nature, 
education, and habitual course of life ; and I shall con- 
fine my comments, as it is my duty to do, to the testi- 
monies of your minutes, and the circumstances relat- 
ing to them. 

Without departing from this principle, it will be 
necessary to take a general view of the state of things 
previous to the date of the grievances complained of. 
We arrived at Cambridge, passengers through your 
country, under the sanction of a truce. In whatever 
capacity we had been found in a foreign, and as yoa 
intend, an independent state, we were entitled to a 
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personal protection, by the general and most sacred 
laws of custom and reason ; but when, to the pro- 
mulgated law of civilization, are added, the unwritten 
principles — or written only upon the hearts of gen- 
erous people — honor, respect for the brave, the hos- 
pitable wishes that usually press to the relief of the 
unfortunate, the stranger, and the defenceless man in 
your power, how will our claims multiply upon the 
mind ! Sanguine imaginations conceived yet further 
motives for kindness ; there were among us men so 
vain as to believe, that notwithstanding the separation 
between us, the diflferent duties we now maintained, 
the prejudices of political zeal, and the animosity of 
civil war — yet still the conflict over, it might be re- 
membered we once were brothers, and the more espe- 
cially, as it was impossible, by the convention of Sar- 
atoga, that the generality of us should ever oppose 
America in arms again. 

We were led into these delusive hopes by the very 
honorable treatment shown us by General Gates, by 
that we received from you, Mr. President, when 
you conducted us upon the march, and by that we 
afterwards found from the worthy member of the 
court near you, who had the immediate command in 
this district upon our arrival, and to whom, most hap- 
pily for us, the command is now again devolved. 

The first symptom we discovered of any uncandid 
design, was the mode established for correcting errors 
and disturbances in the troops of convention ; men 
were taken up, imprisoned and otherwise punished by 
the American troops, without any prior reference to 
their own officers* I very well know with how much 
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slight and severe derision my sentiments have been 
treated on this subject, but I still insist, that after 
taking up men for faults, to have applied to the offi- 
cers of the convention troops, in the first instance, 
for their punishment, would have been consonant to 
every principle of decorum and good policy, not 
meaning to deny, that upon any proof of partiality 
or connivance, or undue lenity, it then became a pro- 
per and indispensable duty of General Heath, to take 
the distribution of justice into his own hands.^ 

The contrary maxim having been established, let 
us examine, in point of time, though the last in the 
proceedings, that burst of independency, scurrility 
and impiety, from Colonel Henley to the Quarter 
Master Sergeants at the Adjutant General's office. It 
is not without difficulty I can frame my mouth to read 
the words, as they were delivered upon oath, by that 
very respectable witness, Sergeant Fleming ; " You 
rascals, &c. Fll make damnation fly out of you, and 
I will myself, one of these nights, go the rounds, and 
if I hear the least word or noise in your barracks, I'll 
pour shot amongst you, and make flames of hell jump 
out of ye, and turn your barracks inside out." 

The court will remember, that when this evidence 
was given, it rather excited laughter in some part of 
the audience, than any serious condemnation ; this 



» When the British troops first arrived at Cambridge, the officers 
wished to have the sole jurisdiction of all offences committed hy their 
own soldiers. The American commander admitted that the British offi- 
cers might command and punish, for the purpose of internal order and 
obedience ; but the exercise of his own command, and the enforcement 
of his own orders, when necessary, was a jurisdiction which the British 
officers must not expect to exercise. Heath's Memoirs, 136. 
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day it seems to make a very different impression — the 
minds of all around follow me while I contend, that 
expressions so wild, so unfit, so unprecedented, from 
the mouth of a gentleman, argue the most horrid pas- 
sions boiling in the breast — the very enthusiasm of 
rage and malice. I defy any man to divest himself 
of that idea ; it will attend the mind through the 
whole course of the proceedings, and cast a shocking 
glare over every subsequent transaction, of fore- 
thought intention, and bloody resolution. 

It is very material to observe, that this demonstra- 
tion of Colonel Henley's mind was on or about the 
L6th of December, and it was no longer than till the 
19th, before he confirmed, by an overt act, the princi- 
ples he had professed. The stabbing of Corporal 
Reeves is proved by tlie evidence of Corporal Bu- 
chanan, Alexander Thomson, and Robert Steel. I 
shall quote indiscriminately from the testimony of 
these witnesses, because though one may recollect a 
few short passages or words more than another, there 
is not a shadow of contradiction, and I am confident 
there never was an instance where truth was laid 
before a court by united evidence, more perspicu- 
ously. 

It has been sworn, that on the morning of the 
1 9th of December, Colonel Henley went to the bar- 
racks, on Prospect Hill, to release some British sol- 
diers, who were prisoners ; that having paraded them 
he read over their crimes, and coming to Reeves, told 
him he was confined for insulting a provincial ofl[icer. 
Reeves made answer, he was sorry for it ; that he 

8« 



90 AMBBICAN TRIALS. 

was in liquor, and would not have acted so had be 
known him to have been an officer. 

I pause here to apply to the feelings of the court, 
whether a more decent, proper and satisfactory excuse 
could have been conceived — what did it draw from 
the colonel ? '^ Had it been me you served so, I 
would liave run you through the body, you rascal." 
Continue the comparison between the language of the 
colonel and the corporal : " Sir, I am no rascal, but 
a good soldier, and my officers know it ; and I hope 
soon to be with General Howe, and ffght for my king 
and country." What did this produce from the colo- 
nel ? " Damn your king and country," and an order 
to the guard to run liim through the body. Not a 
hand nor a heart could be found for the butchery. 
The colonel, enraged at the virtuous disobedience of 
his men, leaps from his horse, seizes a firelock with a 
fixed bayonet, and strikes at the man's heart. I call 
upon the gentleman of a learned profession near me, 
to inform the court, when he sums up the evidence 
at the close of the trial, whether this act would not 
constitute malice prepense in law. I mean, that ad- 
mitting, for the sake of argument, there had been 
such provocation given, as would have justified a man 
having an offensive weapon to make use of it instantly, 
which would have been only manslaughter, whether 
the intermediate act of dismounting a horse, and 
taking a firelock from the other, implying time for 
recollection, would not have constituted the act of 
wilful murder, had the man died. Consider now, 
gentlemen, what followed : the brave corporal, in the 
instant expectation that his words would cost him his 
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life, persevered, '' I don't care, I will stand by my 
king and my country till I die ! " The action would 
have charmed a brave man ; it would have been a 
spell upon his arm, and kept the stroke suspended 
beyond the power of witchcraft. What effect had it 
upon the colonel ? To provoke a second stab, which 
was only diverted by the intervention of the man 
next him, who caught hold of the bayonet and threw 
it up. 

Gentlemen, when I say the perseverance of the 
corporal ought rather to have pleased than provoked, 
I speak not vaguely or romantically — I feel conscious 
proof of the truth ; and when I consider the actions of 
a Washington — when I meet in the field a Gates, an 
Arnold, a General Glover, and see them bravely facing 
death in support of their principles — though I would 
shed my last blood upon a different conviction, I can- 
not withliokl from the enemy the respect due to the 
soldier ; and, the immediate conflict over, he robs me 
of my anger, and seizes my good will. 

Gentlemen, in the different parts of the examina- 
tion upon this fact, many questions have been asked 
by the prisoner, by the judge advocate, and by the 
court, resj)ecting the appearance of the prisoner's 
temper. Was he not in a mild mood ? Did he not 
seem good-humored ? Mild murder — good-humored 
murder — are phrases, I fancy, will not convey any 
clear meaning, till men change their ideas of that 
crime ! We hear, it is true, sometimes, as a sort of 
proverb, to mark the utmost malignity and treachery, 
of a man smiling in your face while he cuts your 
throat ; but, I believe, such smiles were never pro- 
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doced as excuses or extenuation of guilt. These 
questions^ therefore, as I conceive, can have no ten- 
dency but to insinuate, that Colonel Henley's possioo 
was entirely raised by the immediate provocation be 
received. I am ready to join issue upon this argu- 
ment, and if the gentleman will rest his cause upon 
it, I will relinquish the proof established of Reeves's 
decency and consistency, and give him latitude for aO 
the provocation he can suppose, short of personal 
assault, and the necessity of self-defence, which I am 
sure will not be pretended. Transpose, if he pleases, 
the time when Reeves is proved to have talked about 
king Hancock, and bring it back to the instant where 
it was attempted to be introduced as a substantial 
matter of provocation. He shall add insolence of 
gesture to abusive terms, and under all these fictitious 
circumstances, I will take the judgment of the court, 
whether Colonel Henley, with full powers to imprison, 
and to punish by regular, decent, legal proceeding, 
has a shadow of justification for making himself, in 
bis own person, party, judge and executioner. 

From the 19th of December, the hands of Colonel 
Henley were imbrued in blood, till the 5th of Janu- 
ary ; but it evidently appears upon your proceedings, 
that the influence of his example, and the encourage- 
ment of his precepts, failed not to operate. As the 
first proof of it, I request the attention of the court 
to the testimony of Colonel Lind, concerning the po- 
sition of the sentry, which was such as must necessa- 
rily aflcct every passenger upon the public road, 
whenever he fired ; and at the same time with a read- 
iness to do mischief, so marked, that he took women 
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for his objects, and would not give them time to turn 
round ; he had orders so to do. Let the behavior of 
the next sentry, to whom Colonel Lind applied, con- 
cerning the ungentlemanlike behavior of the officer, 
with his confirmation of the whole proceeding, being 
according to order, be combined and compared, and 
it must universally strike common sense, that these 
were several parts of one determined plan to diffuse 
the seeds of discord and fury, in order afterwards to 
countenance a general havoc. 

But, it may be said, the orders under which the 
continental troops acted, were not those of Colonel 
Henley, but of a superior. Will that be pleaded ? 
Was the position of the sentries to kill or wound 
three or four passengers at a shot, the firing upon 
women, the refusal of redress to Colonel Lind, with 
all th^ indecent manner ^nd language attending — 
will these circumstances be alleged to have proceeded 
from superior orders ? If so, the excuse, indeed, 
becomes more alarming to us. It is not my part, at 
this time, to drop a consideration that would lead far 
on that subject. I shall only remark, how httle the 
excuse would benefit Colonel Henley, who would still 
remain a cruel agent of — (I will use no improper 
terms) I will only say, a cruel agent of too hasty 
principles. 

Colonel Henley has asked, whether complaints 
were made to him of the transactions of the 22d. I 
believe there were not — but I dare say he will recol- 
lect the reason — - other grievances of the most atro- 
cious nature, abuse of officers, and assaults upon their 
lives, were preparing to be bid before General Heath : 
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they were in number, and in time, to have filled up 
a much longer interval than between the- 19th of De- 
cember and the 8th of January, and not brought 
before this court, because I understood it to be the 
intention of General Heath they should be separately 
inquired into. Enough has appeared to show how 
the system of persecution was preserved, and I come 
now to the transaction of the 8th of January. 

Upon a general view of that black day, I am at a 
loss where first to carry your observation — the field 
was extensive, the scenes separate and successive, but 
evidently guided by one uniform design. In one 
place, a party on the march are stabbing and knock- 
ing out the brains of innocent spectators — at another^ 
men, under pretence of a prisoner's escape, are glutr 
ting the same bloody purposes upon men not pre- 
tended to be concerned — in a third, Colonel Henley, 
in person (the British officers at the same time being 
denied admittance) is running men through the body 
with his sword. 

The first of these complicated horrors, in point of 
time, was the attack first with the bayonet, and after- 
wards with the but end of the firelock. I will read 
the evidence, without a comment, and I have only 
now to remark, it is rather a prepossession in favor of 
the continental troops, to suppose that such malicious 
treatment could proceed from a general sentiment ; 
no body of people are so barbarous, unless instigated, 
and now is the time to call upon the learned gentle- 
man near me, for another duty of his ofllce, to ex» 
pound to the court the principles of law, respecting 
accessories and accomplices, and to say whether a 



OOLOIISL HSNUET. 95 

iiian> by order> advice, example, w any other encour* 
agement, influencing anoUier to do a mischieTous act, 
is not parHc9p9 crimim9y at an hundred miles dis* 
tance, as much as if present on the spot. 

The stabbing of Wilson follows in course of the 
evidence. And it appears as little comment is neces- 
sary upon tins, as upon tlie former action, further than 
to remark, that in this case> Colonel Henley is found 
to be accessory, not upon circumstantial, presumptive 
and ai^unentative, but upon positive proof, for it is 
sworn the action was done in his sight ; that he made 
no attempt to prevent it, and thou^li it bo alleged, 
and even admitteil, that he was at too great a dis- 
tance, }*et his giving no reprimand nor cJieck to tlie 
soldiers, upon setting tlie act committeil, carries as 
direct a conviction of approbation and encouiage- 
ment> as if he had given open applause. 

The last act to mark the thirst of blooil, is the stab- 
bing Corporal lladley, and following Winks with 
threats of the same fate. It would be supertluous to 
ej^l^mtiate upon the strength of tJie proi^fs, tJie concur- 
rence of witnesses, that tliere was no provocation to 
this deliberation and ^untonness of barlnirity. The 
intention is so clear, in my opinion, against tlie pro- 
bability of doubt, that I should not touch a moment 
upon it, were it not that a very grave application was 
made to the court, by tlie most Respectable authority 
in it, to consi^der of tlie nature of the wounds, as mat- 
ters of tlie greatest importance, and question upon 
question was put to the suK^x»n, in every case, to find 
whether they were dangerous or not. Is it possible 
that any gentleman can mean to measure tlie degree 
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of the crime hj the depth of the woand, and to m* 
gue that a man may thrust a weapon into anotber'f 
breast with impunity, provided he does not touch a 
mortal part ! If this doctrine holds good, you ought 
to establish schools of anatomy for the education of 
young officers ; the science c^ dissection should be 
added to the skill of the icncing-mastcr, to train the 
pupils to that nicety of touch, that can feel to a 
hair's breadth between death and life ; a sort of fid- 
dlestick dexterity, that can run divisions upon veins 
and arteries, and stop short in time and tune to the 
thousandth part of a second. Really, gentlemen, I 
am not willingly ludicrous upon this subject, but it if 
impossible to treat such an argument gravely. I dis- 
miss it to my learned neighbor, with one more injunc- 
tion to show the court, in law, that where a roan 
passes a sword with violence at another's breast, 
whetfier the wound is a mere puncture, or goes to 
the hilt, the intentional guilt is the same. I have 
only one matter further to observe, upon the cross- 
questioning of the witnesses. It has perhaps been 
wished to insinuate, that at the time of these violent 
proceedings, there was cause of apprehension the 
armed troops might be surrounded and overcome. 
The troops themsf^lves will h<ardly thank their friends 
for that idea ! What, shall it be alleged that the 
militia of America, who, animated by their cause, 
have f>een sf.'If-taught the use of arms ; that body, 
where every man is supposed himself to be a host — 
shall such soldiers be apprehensive of danger, from 
half their numlx;r of unarmed, mercenary, ministe- 
rial slaves, for such I know they think us ! No, gen- 



tkmen, I reject with you so injarioos a sappositon ; I 
give credit to the spirit and force of your militia ; — 
I do it seriously and upon experience, and it is upon 
that credit I found this proposition, that it being im- 
possible the officers and soldiers should be induced 
to acts of violence, by any apprehension of resistance, 
it follows, by the fairest deduction, that either there 
was more prevalent malignity than ever appeared 
before in the human heart, or that the whole pro- 
ceeded from direction, order, and a systematical plan. 

Little more, I imagine, need be remarked, to ap- 
ply the evidence to the several distinct terms I have 
used in the chai^. That the whole tenor of Colo- 
nel Henley's conduct was heinously criminal, as an 
officer, will hardly be disputed, in a country where 
the principles of liberty have been so deeply studied. 
An army is not to be borne in a free state, but upon 
the principle of defence against an outward enemy, 
or the protection of the laws. The officer who makes 
himself the arbiter of the law, is guilty of the most 
shameful perversion of moral duty, and his impunity 
would scarcely be thought a very comfortable presage 
of the growing liberties of his country. 

I have also said, the colonel's behavior was unbe- 
coming a man. I will not trifle with the time or 
understanding of the court, to enter into definitions 
upon this term, nor will I shock the ears of officers, 
nor even of the unfortunate person under trial, with 
so gross a term as the world in general apply to the 
act of assaulting a woman, a priest, or unarmed man, 
for they are all exactly in the same predicament. The 
sword drawn for such a purpose is no longer the 
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badge and distinction of a gentleman ; it is degraded 
with the implements of the assassin and hangman^ 
and contracts a stain that can never be wiped away. 

Gentlemen, I have now gone through the material 
parts of the proceedings ; whether the offences are 
resolved into vindictive resentment, or more deep de- 
sign, or both, it must still appear wonderful that a 
general massacre did not ensue. By the patience and 
the discipline of the British soldiers, those horron 
have been avoided ; but whatever the escape may 
have been upon our part, it is tenfold more material 
on yours. We might, perhaps, for the struggles of 
the desperate are hard — but, perhaps, we might have 
been sacrificed to the last man — we should thus have 
paid a soldier's debt, which we have often risked ; 
our fall would have been revenged, and our memo- 
ries attended with pity and honor. But for Anierica, 
the transactions would have remained a foul and in- 
delible blot in the first page of her new history, not 
would any series of disavowal and penitence, nca 
ages of rectitude in government, purity in manners, 
inflexible faith, or the whole catalogue of public vir- 
tues, have redeemed her in the opinion of mankind.' 

Now, gentlemen, consider the words of the order 
under which you sit — reform the opinion of the 
court of inquiry, and say, whether it is the honor of 
Colonel Henley, or the honor of America, by which 
your minds ought to be impressed, when they proceed 
to judgment in this cause. I close with that consid- 
eration, as far as I can impress it upon your breasts. 

* Here, says Anhnrey, the conit wbs struck with much awe, aad 
to be imiiressed with a resolTe to act impoitially ! 



I trust thej are replete and pregnant with justice, 
honor> and duty to your profession ; and above aO, 
with that glorious whig principle^ the words of which 
are become almost a general motto in this country, 
and the genuine substantial practice of which I shall 
ever revere in any country, a due sense of the gen- 
eral rights of mankind. I trust you have all these 
qualities, and in that persuasion, I cannot doubt what 
will be the issue of the cause/' 

Upon the conclusion of this address, the judge ad- 
vocate declined making any observations on the evi- 
dence, until the witnesses in behalf of CcJonel Henley 
had been examined. He renewed, in this stage of 
the proceedii^, his objection to General Burgoyne's 
making any remarks upon the evidence, regarding it 
as improper, and a dangerous precedent. Colmid 
Henley was then called upon to make his defence, 
but declined at that time to enter into a detail of his 
conduct as connected with the charge. He only re- 
quested that the witnesses in his behalf might be 
examined ; and stated, that if any remarks in his own 
vindication should seem necessary, he would submit 
them afterwards* 

Major Swasey. I was present with Colonel Hen- 
ley, at the guard-house on Prospect Hill, when he 
wounded Corporal Reeves. I attended him there 
with a design of inquiring into the offences of several 
British soldiers, who were confined in the guard- 
house. Previous to this step, I had acquainted Colo- 
nel Henley with Gfeneral Heath's orders, which were 
U> release those prisoners whose crimes w^re trifling : 
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those who had insulted any inhabitant and refused 
making any atonement for the affront, were to be 
sent on board a guard-ship. When we came to the 
guard-house, the prisoners were ordered out and 
paraded. I examined the charges of each, and find- 
ing Buchanan and Reeves, who stood together, were 
confined (Buchanan for insulting and striking an in- 
habitant, Reeves for insulting an officer,) we passed 
these two over as not subjects of rcleascmcnt. After 
learning the other prisoners' offences, Reeves was 
called upon to relate how he got into confinement 
He mentioned the circumstances, and closed his nar- 
rative by repeating a low and very abusive expression, 
which he had made use of to the officer who con- 
fined him ; on which I told him he was an imperti- 
nent rascal for treating any person with such lan- 
guage. He replied he wos no more a rascal than I 
was, that he was a good soldier. On this I ordered 
silence, and threatened if he did not slop his imperti- 
nence I would lay him over tlie head with my whip. 
He kept on his talk, and Colonel Henley dismounted 
his horse, after bidding the fellow be silent to no 
purpose, took a firelock with a bayonet from one of 
the guard, and told Reeves if he said another word 
he would run him tlirougli ; Reeves replied he might 
do it, if he pleased ; upon this Colonel Henley made a 
lunge at him, and pricked him in the breast. Reeves 
continuing his insolent language, Colonel Henley 
stepped back and made a motion to cock the firelock, 
and told him if he was not silent he would blow 
his brains out. One of the British soldiers finding 
Reeves was not to be silenced, begged of the colonel 
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to return him to the guard-house. Buchanan and 
the other British soldiers begged the colonel not to 
take notice of the affair, for Reeves was drunk. On 
this Reeves damned them, and said he was not drunk. 
He was ordered into the guard-house. I do not re- 
member that much swearing passed, nor can I recol- 
lect the words of insolence used by Reeves. After 
Colonel Henley had pricked him, Reeves said he was 
a good soldier, and he would fight for his king and 
country as long as he had breath, and hoped that he 
should soon be with General Howe, that he might 
seek revenge. 

" Did it appear to you that Colonel Henley's inten- 
tion, in making the pass at Reeves, was to injure or to 
frighten him into silence ? " 

^' Only to silence him ; for had the colonel ex- 
tended his arm, he might have run him through with 
the bayonet." 

General Burgoyne. Did you hear Colonel Hen- 
ley order nny of the guard to run Reeves through 
the body before he dismounted from his horse ? " 

" I did not ; but he might have done it." 

^^ In what position was Colonel Henley when he 
made the pass ? " 

^< He had his right hand on the but of the firelock, 
and the left grasping the stock." 

^^ Did you hear Reeves apologize to Colonel Hen- 
ley for insulting the oflicer ? " 

^* He said he did not know him to be an o&cer" 

^^ Did you not think Reeves's insolence of language 

as much directed to yourself as to Colonel Henley ? '' 

<< It was before the colonel pricked him." 

9* 
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** By what rule do you judge of ifUKileiice of fau^ 
guago when you do not remember the wordv ? '^ 

" By the manner/' 

** Dill Reeve* throw out any refIeetion« upon Amer* 
ica, or the per»on» concerned in the cause of it ? '' 

" Ho did not that I heard/' 

** Did you coriwifhjr Reeven'ii wiying he would figfat 
for \m king and country as part of the insolence yoo 
mention ? '^ 

** I did not ; Colonel Henley in reply damned 
General Howe, or his king and country, and told him 
nobody blamed hirn for fighting in the cause he had 
engaged in/' 

" Did you sec any resistance made, or any mark of 
disobedience on the fwirt of Jiceves to the colonel's 
orders, except his not Ixjing silent ? *' 

" There was no other order given ; Reeves made 
no open resistance/' 

** In going down to the guard-house did Colonel 
Henlny express sfitisfaction at having it in his power 
to release the British prisoners ? *' 

*MIedid/' 

SUa& WiUlj captain in the militia. I had com- 
mand of the guard on the 1 9th of I)eccml>er last. 
Colonel Henlfjy and Major Hwasey came to the guard- 
house and irH|uired what number of prisoners I had 
in custofly, and ordered thcmi paraded ; they were 
accordingly drawn up in a single hue. Reeves was on 
the right, anrl Buchanan next to him. The colonel 
mildly asked the prisoners why they would get into 
difficulties ? I handed the charges against thom 
to Major Swasey, and as ho read over their names 
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and ofTences, the colonel spoke to each one upon the 
subject of his confinement. When he came to 
Reeves, he observed to him that he was the lad who 
abused the officer down in town. Reeves said he 
did not know him to be an officer at the time. Ma- 
jor Swasey told him that if he had been the officer, 
he should have taken his satisfaction on the spot. 
Colonel Henley then told Reeves he was a rascal ; 
Reeves replied, " I am no rascal, but a true Briton, 
and by God I will stand up for my king and country 
till I die." The colonel told him that he was a good 
fellow to stand up for his king and country, that he 
did not blame him, but he must be silent. Reeves 
kept on talking ; the colonel ordered silence, and 
turned to Buchanan. The major went on to read 
his crime, and Buchanan was making an excuse for 
his conduct ; Reeves continued talking and swearing, 
and turned round to Buchanan and said, " Damn you, 
why don't you stand up for your king and country ? " 
Buchanan desired him to be quiet ; Reeves an- 
swered, " God damn them all, I '11 stand up for my 
king and country while I have life ; if I had my arms 
I would soon be with General Howe, and be re- 
venged on them." Upon this. Colonel Henley got 
from his horse, and took a gun from one of the guard 
with a fixed bayonet, and brought it up towards 
Reeves's breast, and made a push at him, and said, 
" You rascal, if you don't hold your tongue, I will 
run the bayonet through you." Reeves stepped one 
foot back, and said he would stand up for his king 
and country, and if you have a mind to kill me you 
may. The colonel brought up the piece again, and 
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Reevcf repeating the nme wcprds^ the cc4oiid ex* 
daiifie^J^ '' GofJ ikunn your kiii^ and oountrjr^ if yoo 
do not tiold your tonf^e, I will run you throu^^ tlie 
body/' Buchanan then look hold of the mu«ket^ 
and O/lonel Henley bid him keep his distance* Fiod- 
ing Reeves was not to Ix; quieted, I desired the cdo- 
nel to rewnnnit him, and he was remanded to the 
guard'houw;* After he was in the guard'house, be 
looke<l out of the window, and kept talking and 
swearing while Colonel Henley was addressing the 
otlier pris'^ners* 

** Do you supf>ose Colonel Henley, in the pass 
he made at Reeves, intended to wound or only lo 
silencM; him ? '* 

" Only to silence him. The colonel spake very 
mildly till IW.'ves Maid, ^ Ood damn them all/ '' 

'' Did Colonel Henley dismiss the rest of the pris- 
oners with a mild repr^xif ? " 

" He did." 

'^ Oid Colonel Henley do all he could to satisfy 
tlie pris^iners tK.*fore he dismissed them ? '' 

** Yes ; he mildly cautioned them, and told Bu- 
chanan he would release him after he had wrote to 
the inhabitant who hud been abused." 

** If R^;eves had not stepped back do you think 
the tmyonet would have gone into his body ? '' 

" I do not think it would." 

Cleneral Uurgoyne, Is it usual, in the American 
sorviiM), to silence men by the sword and bayonet 7 " 

** No, it is not ; but when the temper is raised a 
man will do tliat which at another time he would 
not." 
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" Did you hear Colonel Henley order any of the 
guard to run Reeves through the body, before he got 
from his horse ? " 

<< I did not hear him ; he might possibly have or- 
dered it, but I was very near to him." 

Several other witnesses were examined as to the 
occurrence at the guard-house, and they represented 
the language and conduct of Reeves as most grossly 
indecent and insulting to Colonel Henley. It also 
appeared that Reeves was then in confinement for 
using language to a continental officer, of such an 
indecent character, that only one witness ventured to 
repeat it. The next occurrences upon which the tes- 
timony was offered, were those at Prospect Hill, on 
the 7th and 8th of January.' 

Colonel Gerishj of the militia. On the evening 
of January 7th, a messenger came to me at Winter 
Hill, where my regiment is posted, and acquainted 
me that a sentry had been knocked down on his 
post, and his gun taken from him. In consequence 
of this report, I ordered the regiment out, and de- 
tached two hundred men, with two captains, as a 
reinforcement to the guard at the French lines on 
Prospect Hill, with orders to march silently and sur- 
round the first row of barracks, where I supposed the 
gun was carried in. I accompanied the detachment. 
The party was in two divisions, one under Captain 
Huse, the other under Captain Kimball. I left the 
party under Captain Huse in front of the first row of 

^ The precise order in which the witnesses testified is not followed in 
the text, but the testimony is arranged according to the time of the 
events related, in order to Qfiye a dsarer idea of the facts. 
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barracks, and then Captain Kimball (who had mis- 
taken my first orders, and got to a wrong situaticm,) 
to join Captain Huse ; while Captain Kimball marched 
to make the junction, I was left a little behind in 
front of the second row of barracks. A British soldier 
came out and said to me, ^' Damn you, what do you 
come here for, we have done you no hurt in these 
barracks ; we have got arms and we will shoot you.'' 
I then thought the sentry's gun might be in that bar- 
rack, and called for a sergeant and a dozen men ; 
they came up, then the British soldiers came to the 
door of the barrack and presented a weapon out, (I 
thought it had been a musket, though I afterwards 
found it had only been a club,) and said, *' God 
damn you, we'll shoot ye," I then ordered my 
small party to fire upon them, but upon the party's 
cocking, I re-called the order, as the British soldiers 
in the room might not all be guilty, and some of my 
own men might be endangered, wlio were in the rear 
of the barrack. We then approached close to the 
door, and found that they were not guns which the 
soldiers in the room had in their hands. One of 
them, as we approached, made a stroke at us with a 
stick, but did not hit either of us ; as he was making 
another pass I struck him down, and we entered the 
barrack, and took five or six of those in the room, 
and sent them off to the main guard. I then got a 
candle and searched the room, found no arms, but a 
number of hickory sticks, shorter and stouter than 
walking sticks. When the search was over, one of 
the British soldiers catched at the candle and put it 
out; and followed us to the other barrack, where be 
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was insolent and sancy, and I thought proper to send 
him to the guard-house. I then gave orders to the 
British soldiers that they should not leave the bar- 
racks till the barracks were searched, telling them 
they should not be molested by my men. I then 
searched the barracks where I supposed the gun was 
carried in. They were loth the barracks should be 
searched, and refused giving me any direct answers ; 
they were insolent and kept damning of us. Several 
of them called us damned rebels and yankees several 
times ; this gave me strong reasons of suspicion that 
the gun was secreted among them, and I therefore 
thought proper to send the greater part of those in 
that room to the main guard. I then went on, and 
searched several rooms in the same row of barracks, 
and met with no opposition or insult. Finding the 
search fruitless, I returned with my detachment to 
Winter Hill, except a party I left to reinforce the 
guard at the French lines. 

Colonel Henley. Did you receive any orders 
from me whatever, that evening ? 

'^ No ; I made report of the transaction to you 
next morning." 

General Burgoyne. Were you distinguished from 
the men by any mark that could designate you to be 
an officer of rank ? 

'^ I had on a blanket-coat, and sword slung over it, 
with a firelock in my hand, and it was dark." 

Colonel Eleazer Brooks. On the morning of 
January 8th, I made a report to Colonel Henley, to 
the best of my remembrance in the following words : 
^^ Sir, before I make my report as an officer of the 
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diif ) (ye§U!fdAy) I thought it my duty to infarm yoU 
that ono of your mnitien wbb lant night knodced 
down, and hi« p^m taken from him ; that Colonel 
O^righ, in attempting to recover the gun^ Wan re«iirted 
with cMm, &.c. That al>out twenty of the Britirfi 
ioldier^ were confined for thiil aflair. I am thi« mo* 
ment informed thai two of our men were killed hft 
night ; whether it be true or not, I canH »ay/* 

(yoloml Jfentey, Had you order* to get your reg- 
iment under arrn^ ? 

" The regiment were, I believe, got under anm 
immc'diately, and Hoon after di^miHsed ; but I wa« not 
with th^fm.*' 

(Uiptain daleh hrookn. On the 8th of January 

I Yfm the aiptnin of the gtmrd on ProHpect Hill, and 
hud in cuMtofly twenty-nine BritiHh ffoldiem. About 

II f/dork, Colonel Henley nn<l Major Swa»ey came 
up to tlift gnnrcl-lioiiMe, nrid after Home inquirieff, and 
my n*(K>rtirig that cvitrytliirig wriM very cjiiict, Colonel 
Henley tc»ld me that a rftirifore(;ment wns coming up, 
and he tlicMight it would be hi\ni to take the pri»onerf 
out of the gimrd-hoii(iH*,find H«!nd them to Cambridge, 
whrre an itHpiiry could In'Mt be made into their 
crinic!M« We wiuit into the guurd-houHO together, 
and presently the detachment came into the citadel, 
and formed about four rorlM from the guard-house. 
At thiM time t mtw a largr* number of British noldiert 
cr>llectirig nciar a corner of the giiard-houHc. I wont, 
with C/olonel lferilf7*H orclftrn, to bid them dispene 
and retire to their barrackM ; he ordered them two or 
three times ; fniding they would not obey him, he 
calhul twelve men from the detachment. After some 
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time the twelve men moved from the party, upon 
which the British soldiers gave a shout and dispersed, 
going off towards their barracks. Immediately on 
this, a man came up and told Colonel Henley that a 
prisoner had been rescued from him by the British 
soldiers. Colonel Henley on this said he would take 
the command himself ; and then marched the detach- 
ment out of the citadel, and paraded them in the rear 
of the barracks in the fort. I know of no transac- 
tions while the detachment were in the fort, for as 
captain of the main guard I could not quit my post 
at such a time. 

^' What was the number of British soldiers who 
were assembled near the corner of the guard 
house ? " 

" I believe near three hundred, and more were 
collecting when they dispersed." 

" Was there any insult offered to Colonel Henley 
by the British soldiers ? " 

" Not personally to Colonel Henley ; but they 
were laughing and jeering at the guard ; some of 
them cried out ^ Yankees,' but I can't be particular in 
their expressions." 

General Burgoyne. Was there any appearance 
of an assault on the part of the British soldiers ? 

" No ; they appeared to me rather with a view of 
insulting than assaulting the guard ; they pointed at 
and laughed at the guard ; they were talking, but I 
did not hear their expressions ; there was a breast- 
work between the British soldiers and the detach- 
ment, over which they were looking at the detach- 
ment." 

VOL. II. 10 
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'^ Had the British soldiers any weapons in their 
hands ? " 

" Not that I saw.'' 

Major Swasey. On the morning of the 8th of 
January I was accompanying Colonel Henley to 
Prospect Hill. At the bridge on the road to Pros- 
pect Hill, the sentry was examining a pass showed 
him by Corporal Buchanan. Colonel Henley sus- 
pecting the pass might be forged, ordered Buchanan 
to show it to him ; with much reluctance he gave it 
to Colonel Henley ; the name of another man in- 
serted in it. In consequence of this discovery, Colo- 
nel Henley ordered a file of men to take charge of 
him. As there had been frequent rescues before, 
Colonel Henley ordered the guard, in case any British 
soldiers should attempt to rescue him out of their 
hands, to fire upon them. I then went on with 
Colonel Henley to the guard-house on Prospect 
Hill. Soon after we got upon the hill, a detach- 
ment, which had been ordered up to take charge 
of some prisoners in the main guard, arrived ; after 
the detachment had paraded near the guard-house, 
a large body of British soldiers appeared near 
the breast-work, who were ordered to their bar- 
rack by an officer, and then by Colonel Henley ; they 
appeared to move slowly off. At this time I stepped 
up to the breast-work, and observed Buchanan com- 
ing up with the guard ; the guard had got into a 
crowd of British soldiers, and I observed a British 
soldier hold of the skirts of the coat of one of the 
guard, and heard some amongst the crowd cry out, 
^< Rim, damn you, run," and saw Buchanan running 
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through the crowd of the British soldiers ; one of the 
guard pursuing him with a charged bayonet, was in- 
tercepted by the crowd, and I saw no more of Bu- 
chanan. Immediately on this Colonel Henley ordered 
the whole of the detachment to march out of the 
fort, and we went out of the fort together, and Colonel 
Henley asked me what mesisures he should take to 
recover Buchanan ? I observed to him the best way 
would be to acquaint the British conmianding officer 
of the day of it, and did not doubt he would give 
Buchanan up. Colonel Henley then desired me to wait 
on the commanding officer, and acquaint him with 
the matter. I accordingly waited on Major Foster, 
of the twenty-first regiment, and on acquainting him 
with the matter, the major told me he would send 
for the adjutant of the regiment and order him con- 
fined, and report the matter to the brigadier. In six 
or seven minutes I returned to Col(Miel Henley, and 
reported Major Foster's answer, with which he seemed 
perfectly satisfied. 

^^ What number of British soldiers were assembled 
at the time Buchanan was rescued ? " 

" I imagine one hundred and fifty, within a circle 
of one hundred yards." 

James HartweU. I was at the guard-house on 
Prospect Hill, on the forenoon of the 8th of January, 
when Colonel Henley and Major Swasey rode up, 
and soon after a detachment came up and were pa- 
raded near the guard-house ; at this time a number 
of British soldiers made their appearance outside the 
breast-work, near the guard-house ; orders were re- 
peatedly given to them by the captain of the guard 
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and by Colonel Henley to dbpcnie, which they paid 
little regard to« There were about one hundred at 
the breaiit'Worky and more were coming up ; at thif 
imm I «aw two or three of our men armed, coming 
tlirough tiie Brituih inoldierfli. Colonel Henley called 
out for a dozen men, upon which the British soldiers 
gave a ffhout and moved towards the barracks, and 
on their way ni»\uul between the two or three armed 
man before mentioned, and ttiere was a scuffle among 
them as they cleared away. I suppose a British sol- 
dier, by his clapping his hand near his hip, was 
wounded* Colonel Henley soon marched out with 
tiie detachment, and [>araded them in the rear of the 
barracks ; I followed and stood in the rear of the 
guard near the centre. As soon as the detachment 
halted, the British soldiers gathered round in front 
and rear of the detachment, to the amount of up- 
wards of two hundred. On this Colonel Henley or- 
dered twelve men on the right to prime and load, 
and then wheeled thc^m to the left so as to form an 
angle. Colonel Henley then turned towards the 
British soldiers, and said that he had had one prisoner 
rescued, and if they oflbrod to rescue any more, he 
would order his guard to fire upon them. Colonel 
Hiinley asked for Major Bwasey, and seeing Colonel 
Clttrish on horseback, he ste[)ped up to him ; two or 
three British soldiers followed him, and stood at two 
or three yards distance, listening (to appearance) to 
what was said by Colonel Henley and Colonel Ger- 
ish. (^'olonel Henley then ordered a division from 
the left of the dcjtachinent to go into the citadel 
and bring out some prisoners ; tliey marched off 
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accordingly, and were about one fourth of the whole 
detachment. Colonel Henley then disposed his men 
to receive the prisoners which might be brought ; by 
this time the British soldiers had collected in such 
numbers, that the colonel had hardly room to pass in 
front of his guard. Colonel Henley then addressed 
the British soldiers, and ordered them to disperse and 
go to their barracks. Some few turned round ; Co- 
lonel Henley repeated his orders, and said, ^^ Begone 
to your barracks, every one of you ; '' some others 
then turned round and moved slowly. Colonel Hen- 
ley, on their moving slowly, cried, '^ God damn you, 
why don't you move," and made a lunge with his 
sword at a British soldier, which I imagine struck 
him, as I observed the sword was bent, and saw the 
colonel endeavor to straighten it. They then moved 
off, and the men returned from the guard-house with 
the British prisoners, and the whole detachment 
marched off the hill with them. 

^' Did you hear any British soldier say anything to 
Colonel Henley, during any of the time you have 
spoken of?" 

*^ I did not ; there was a buzzing amongst them, 
but I can't repeat any expression they used." 

^' Had any of the British soldiers any weapons in 
their hands ? " 

« Not that I saw." 

"Did you observe any circumstance to prevent 
Colonel Henley from taking any of the British sol- 
diers prisoners, had he thought proper ? " 

" He might have taken the man prisoner whom he 
struck at with the sword." 

10« 
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^' Might he not have taken any other man pruk 
oner ? " 

'^ He might have taken a single man ; it mig^t 
have been dangerous taking more." 

" Was the man Colonel Henley made the lunge at 
moving off at the time ? " 

^^ I think he was not ; he stood with his face 
towards the guard, at the distance of a yard or 
two." 

" What did Colonel Henley do after making the 
lunge you have mentioned ? " 

^^ He turned round and walked in the front of his 
guard towards the right, and spoke to a British sol- 
dier, who was walking very slowly in front of the 
guard, and bid him go along immediately ; he re- 
peated the order; the soldier did not in the least 
quicken his pace ; Colonel Henley followed him a 
little way, and then turned round ; the British sol- 
dier attempted to pass the sergeant, who stood on 
the right of the guard ; the sergeant pushed him off 
the bank." 

" Did you see Colonel Henley make a pass at this 
last soldier you have mentioned ? " 

" I did not." 

" Did you hear him make use of any other words 
besides what you have related ? " 

" I do not recollect any other." 

Asa Peirce, of the mihtia. On the 8th of Janu- 
ary, in the forenoon, orders came to the sergeant of 
our guard, to furnish a file of men and a corfx>ral to 
take charge of a British soldier, of which I was one ; 
we took him at the bridge, just below the provinon 
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house. Colonel Henley, when we took charge of the 
prisoner, was by, and gave us orders if any man 
attempted to rescue him to fire upon them. We 
marched on with him (his name was Buchanan) ; he 
told us he had done nothing more than having a pass 
that was not his own, that he should not be punished, 
and that one of us would be sufficient to guard him. 
Just as we got within the works behind the barracks, 
where there was a considerable number of British 
soldiers collected, a British soldier came up to us 
upon the run ; I told him to keep off; he muttered 
something, and told me if I did not mind he would 
take my firelock from me. Our corporal told him if 
he did not mind how he talked he would take care 
of him. On this he stepped aside, and walked along 
with us, talking with Buchanan upon the subject of 
his confinement ; as we went along we came up to a 
crowd of British soldiers, I should think three or four 
hundred of them ; our corporal ordered them to make 
way, which they refused to do, and stood so thick 
together that we could hardly tell which the prisoner 
was. The prisoner stepped out and another British 
soldier stepped in, took hold of Buchanan's arm, and 
placed himself between me and Buchanan, who went 
off with the crowd ; our corporal turning round and 
seeing Buchanan gone, stepped in among the British 
soldiers to recover Buchanan. The same British sol- 
dier who had taken hold of Buchanan's arm, took 
hold of the corporal and stopped him ; upon this I 
brought my piece down and pricked the soldier who 
had hold of the corporal, between the hip and the 
ribs. The soldier then let go the corporal's arm, and 
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we marched on to the main guard without our pris- 
oner. 

^^ Did the British soldiers refuse, by wcM-ds or ac- 
tions, to make way for the guard to pass ? " 

" By actions ; I mean they did not move out of 
the way ; they talked, but I don't recollect what ihey 
said.'' 

^' After Buchanan had escaped from the guard, did 
the British soldiers show any marks of triumph ? " 

" Yes ; they laughed and huzzaed a good deal." 

" Do you know the name of the person whom you 
pricked ? " 

" I do not." 

" Do you think you run the British soldier into the 
body ? " 

" I imagine I did, for I pushed with a good will, 
and he cried out, * God damn you.' " 

Other witnesses were introduced to show that the 
American sentries had been frequently knocked down 
on their posts by the prisoners ; and soldiers who 
were arrested were frequently rescued. It also ap- 
peared that it was common for the British soldiers to 
use every possible term of insult towards the American 
soldiers while on duty, and sometimes even to the offi- 
cers. On one occasion an American lieutenant made 
known to the British officers the circumstances of an 
insult and rescue, of a very aggravated character. 
The guilty party was afterwards tried by a British 
regimental court martial, and sentenced to receive 
fifty lashes ; but the sentence was remitted, and the 
man set at liberty, and no satisfaction was given to 
the American officer who had made complaint. The 
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standing orders from Colonel Henley to the main 
guard, (dated December 23, 1778,) were as follows. 
" The guards are to be vigilant and alert, and do 
their utmost to prevent disorder, and keep peace, 
ever attentive to the security of the camp. No officer 
or soldier shall be allowed to stroll from the guards. 
No offence to be given to any officer or soldier of 
General Burgoyne's army, nor is any to be received 
from them by the officers and soldiers of the United 
States of America ; but they are to take up and con- 
fine any that offer the least abuse, and report them 
to the commanding officer. The officer commanding 
the guard will give orders to the sentries, that they are 
to defend barracks, fences, and all property whatsoever 
belonging to the army, or to any of the inhabitants of 
the United States. When any insurrection of the 
the prisoners shall appear to be of consequence, the 
commanding officer at Cambridge, is to have due no- 
tice thereof." 

The evidence on the part of the prisoner being all 
in. General Burgoyne examined two witnesses to in- 
validate some of the testimony in the defence, respect- 
ing Corporal Reeves. He then produced three offi- 
cers of the British army, to show that prosecutors 
had been admitted, assistant to the judge advocate. 
Captain England, of the grenadiers, stated '^ on his 
honor," that in the month of August, 1774, he was 
member of a general court martial, at New York, 
whereof the late Brigadier General Nesbitt was presi- 
dent, that Captain Adye, of the royal artillery was 
judge advocate to the court martial ; that the Rev. 
Mr. Newburgh, chaplain to the eighteenth regiment, 
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wa« tried by tiie court iriartial for variou0 oflenceii 
and protMx^U^l by Captain Clia|Knan, of the aame 
regiment, afid in the nanie of tlie regiment ; that 
afic^r the witnefMeM againut and for the firuirjner were 
examine^l, the prisoner made a defence, to which 
Captain (/liupman, the fm^iiecutor, made a rej^y, in 
which he r^nmenfed and remarked iifion t^ie pritoo' 
er*H evidcnr^e and ilmUmcAi, having tx^ing allowed a 
certain time to prefiare hiM re[>ly. Cafitajn Willoe, 
of the king'H regiment, stated on hi« fionor, that 
Lieutf^nant Moleif worth, of the iifty-Mca^nd regiment^ 
wai* tri^j^l by a general (umri martial, of which be 
wafl a memlK;r, at Qijel>ec, in the yc^ar 1769. After 
the i>ri«kirier bail nuule bin deferuxs, Lieutenant Wil« 
liamff^m, who prom3r;tjt<^l, re[)lied and r<;marked upon 
ttie evidencij prodiKx;d by Mr. Moleiiworth* Lieu- 
tenant Bibby, of the; twenty-fourth rc*giment, frtated 
on bin bonr>r, that in the trial of C*aptain Oamtcn, of 
the Wiventr;iinth dnig'KmN, in Dublin, in tlie year 
1771, Major Hirch ap|K;ared an proMK;utor, and it 
lieing (AtjiiicUul at (irMt by the |)rjHoner, that tfie firoi- 
ecutr>r nhould have the aMHiiftanci.* of counHcl, it wan 
the opinion of the r.ourt, tluit iKith the [iriiKmer and 
prow5CUt/>r nhould, if tlu.'y thrnight pro|K9r, tiavc coun- 
iel to |irom|it and fiMNiMt them, but not to plead ; the 
Judge fulvm'ate u|Km thJM trial waH an attorney ; Ma^ 
jor Ihreli, acted through the whole courne of trial, ai 
proMecutor. 

Ihidftr, Jud/ife advocate, u[>on thifi [xiint addreaaed 
the court aji follown : 

Mr. Prefeideul, oiiil (ientleificfii of the (>ottrt : 

Tfiii, in common witit all courts of record, un- 
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doubtedly has power to direct its own proceeding, 
subject to the articles of war. I do not ground 
my objection on anything in those articles, pro- 
hibitory of the claim I oppose, but on the customs 
which prevail in tlie American army and the sup- 
posed duty of the judge advocate. Those articles 
constitute a judge advocate, who, although enjoined 
to prosecute in behalf of tlie government, hatli always 
been considered in our armies bound to assist tlie 
prisoner, not only in points of law, but by an impar- 
tial representation of facts. The whole evidence in 
the trial is taken in writing, subject to tiie inspection 
of the court. You cannot, therefore, gentlemen, be 
deceived by sophistry, or misled by rhetoric. Plead- 
ings for this reason are unnecessary, except on a 
point of law, for which tiic judge advocate is pre- 
sumed to be competent ; and unbiased by tlie tenure 
of his office. 

I do not oppose these precedents because they are 
British ; had they been from Portugal or Turkey, and 
been pertinent and reasonable, they ought to influ- 
ence your determination ; altliough tlie instance men- 
tioned by Lieutenant Bibby, is rather against tlie 
general, considered in the latitude to which he aims 
to extend his claim. The articles of war whicli gov- 
ern the British army, are extracted from tlie Roman 
code of civil law ; and ours are nearly the same with 
those adopted by tlie British mutiny act. 

The trials by courts martial are designed to be 
simple, speedy, and decisive. The soldier's duty is 
clearly prescribed, and the punishment for neglect of 
it plainly ascertained, by the articles which give juris- 
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diction to tlui court that arc to inquire into and pon- 
i»h dclifH|ucncy. The judge advocate acts in the 
douhk; ca|iacity of promscuUn and counisel to the prii- 
oner, which, ttiofie who are ac^fuainted with the pro- 
cei^lingK of military cf>urtii, will allow not to be in- 
conKurtisnt duties. The office of judge advocate has 
been c^in»idered by mprnt: in an army, the same as 
ttiat of attrirm^y general in the courts of criminal 
juris<iif;tion at <;onimon law, but I can safely appeal 
to your d<M;ision, gentlemen, if I am wrong as to the 
duty of tliat officer in our army^ as I have laid it 
down. 

The altercations of the Ixir in the courts of com- 
mon law, arise from a combination of rights in free 
so<;iety, which are unknown in an army. A man 
when he commena^s a si>ldier, makes a temporary 
relinc{uishment of the privik;ges of a citizen. If a 
pn>i^cut^>r, (and in tliiH cAifHi a very able one) is ad- 
mitti^i in addition U) the judge advocate, surely it 
would be unri5as^>nable Uf deny i^ounsel in defence of 
till.* immmar — and then contfider, gentlemen, what 
would be the conM<;i|uence. Every man brought be- 
fore a court martial would l)e entitled to the same 
indulgenixs All the MubtleticM and delays which prc^- 
vail at r^>mmon law would Ini introduced into courts 
martial, iiifiniU^ly to the |>ublic diff^ervice, under the 
circMmnUmvAiH which amiies, durante bdlo especially, 
ought to t>e maintained and governed. I submit my 
objection t^) the opinion of the ajurt. 

^J^he <^)urt was ordered U) be cleared, and after 
debate, were of opinion, tliat General Burgoyne 
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should have the liberty of remarking upon the evi- 
dence offered by Colonel Henley, and the judge ad- 
vocate was directed to acquaint the general with this 
determination. 

The court then adjourned four days, and at the 
the next meeting, Colonel Henley being called upon 
to close his defence, replied as follows : 

Mr. President, and Gentlemen of the Court : 

I have particular reasons, and in my own ap- 
prehension very sufficient, for declining to say a 
single word in answer to the illiberal abuse thrown 
upon me, and the palpable dishonor done to my 
country, by General Burgoyne, in this court. It 
is, Mr. President, a new thing under the sun, 
and taken in all its circumstances, totally with- 
out example. The judge advocate will sum up 
the evidence with ability and impartiality. Such is 
my consciousness of having done nothing through 
this whole affair, but what the honor and safety of 
my country absolutely required, that I shall rest en- 
tirely satisfied with your decision ; being at the same 
time fully persuaded, that the impartial public, at 
whose bar I stand, will join with you in acquitting 
me from all the injurious and illibeml charges of 
Greneral Burgoyne, and that they will vindicate me 
for that humanity, characteristic of an American 
officer, and with which the officers and soldiers of 
General Burgoyne's late army have been treated, 
while I was honored with the command of the 
guards. 

The court having decided that General Burgoyne 

VOL. II. 11 
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might reply to Colonel Henley's defence, he addressed 
them as follows : ' 

Mr. Prei^ident, and ri«ntlrin«'n of the Court : 

On the day of your laMt adjournment, the judge 
advocate notified to mo, that the court had agreed I 
should reply to Colonel Henley's defence, but had 
directcid that the reply should 1)0 made immediately 
after the colonel closed : he added, that all interested 
arc to attend and come prcspared. 

I did not judge, from the manner in which the 
court have treated me hitherto, that in any instance 
tliey meant me uncandidly. I therefore suppose, tliat 
when they made it a point I should come prepared 
to answer, off hand, arguments which might have 
been a month in framing, they saw the evidence 
before them in so strong a view, that no aigument, 
on my part, could l)e necrjssary. Did I want further 
confideiicx3 in this ripinion, I aniUl not fail of deriving 
it, in a most ample; degree, from the conduct of the 
prisoner, who has b(3en just now constrained, by his 
situation, to sul>stitute invective for argument, and to 
recriminate, where it was impossible to defend. Un- 
der the saru^tion of the court, and the circumstances 
of the time, this candid gentleman has ventured to 
make use of terms to which my (;ars have not been 
accustomed ; but he is mistaken if he thinks to draw 
from me an intc;m|)enite re[)ly : on the contrary, as 
conductor of this prosecution, I have rather to ttiank 
him for his assistance. After having furnished me, 

1 Thifl Bddrann of General nurf(oyn«'N in taken from Anburey'i letten. 
In the printed trial no part of it in (fiven, and it i» utated that ** no doCm 
were taken of thia apeech.'' 
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during the whole course of what is called his defence, 
with evidence to corroborate the facts alleged against 
him, he at last steps forth a volunteer witness (the 
most undeniable one sure that ever came before a 
court) to prove the heat of his own temper, which is 
of itself a material part of his accusation. This re- 
mark is tlie only return I shall at present address to 
the prisoner, for the expressions he has used ; but I 
cannot quit the subject, witliout seriously appealing 
to the recollection of the court, whether, from the 
outset, I did not, in the most positive terms, disavow 
all personal resentment, and whetlier the strongest 
language which the course of my duty, as prosecutor, 
led me to use, did not invariably arise from the facts, 
and apply to the offence more than to the offender. 
I make the same appeal against the accusation of 
" having done palpable dishonor to tlie country in tliis 
court." Is it to do palpable dishonor to a country to 
appeal to the justice of it ? It puzzles my intellects 
to conceive the meaning of this last expression ; but 
indeed, sir, I want no other vindication than your 
silence, to prove that I have not abused the latitude I 
possessed in either case ; for would you, Mr. Presi- 
dent, or any member of the court, have suffered a 
prosecutor to insult an unhappy man, under trial, with 
illiberal abuse ? Still less would you have suffered 
the country to be treated opprobriously. It is for 
Colonel Henley to reconcile witli his respect to the 
court, chains, which if founded, would be a general 
reflection upon their conduct. 

I understand great expectation has been raised of 
a very elaborate defence on the part of Colonel Hen- 
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ley, and acknowledge I myself little thought he would 
throw up his cause quite so confessedly, though I 
was always sure, that neither ingenuity nor sophistry, 
nor all the talents which the ablest counsel could as- 
sist him with, would be sufficient to affect the great 
leading proposition upon which I ground myself, as 
upon an immovable rock, namely that the proofe on 
the part of the prosecution do not only remain unim- 
peached, but are augmented and enforced in the most 
material parts, by the evidence produced in the de- 
fence. 

Gentlemen, a very few observations will suffice to 
justify this assertion. The first part of the charge 
which the prisoner brings evidence to oppose, is that 
concerning Corporal Reeves, on the 19th of Decem- 
ber, and the first evidence is Major Swasey, an officer 
of rank and trust in your army, warm in the present 
unhappy contest, and naturally impressed with incli- 
nations to favor his countryman, his brother officer 
and friend. Yet, with all these circumstances to bias 
(such is the force of truth and honor upon that gen- 
tleman's mind) he proves to be the strongest witness 
of the whole trial, on the side of the prosecution. 

The beginning of this gentleman's relation is a 
confirmation of all the leading circumstances men- 
tioned by the other witnesses. The first new matter 
of evidence is, that when he, the major, told Reeves 
he was a rascal, the corporal made a reply to him 
(not to Colonel Henley) he was no more a rascal than 
he was, at which he raised his whip, and told him, if 
he did not hold his impertinence, he would strike 
him. One circumstance of this part of the evidencQ 
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cannot pass obsenrationy namely that the poor corpo- 
ral had two aggressors to answer instead of one. The 
word, and the menaces attending that word rascal, 
came to his ears on both sides. Another circmn- 
stance is equally obsenrable, and it stands upon your 
{voceedings, as a record of honor to Major Swasey, 
that his warmth of temper was moved at the recital 
of Reeves's offence, to give a sharp rebuke, and to 
use an opprobrious expression, but the idea of chas- 
tisement went no further than a stroke with a riding- 
whip. Happy had it been for the prisoner had he 
fc^owed so temperate an example. 

The major's narrative proceeds in respect to Colo- 
nel Henley's dismounting, catching the firelock and 
stabbing Reeves, in conformity to all the witnesses 
for the prosecution, except that the circumstance of 
(ordering one of the guard to run the corporal through 
is omitted, and his recollection being called to that 
circumstance, by a question in the cross-examination^ 
he replies, '^ he did not hear him " (but with a can- 
dor and tenderness to his oath which never departs 
from him) he adds, " he might have given such an 
(»der and I not hear it«" 

The foregoing evidence, therefore, is not shaken 
by any ccHitradiction, but it is immediately after aug- 
mented by an entire new circumstance, namely, that 
after the first thrust, upon Reeves's stiU talking to 
Cdonel Henley, he stepped back, and made a motion 
to cock the firelock, and added, he would blow his 
brains out, or words to that effect, when a British 
soldier took hold of the firelock and threw it up. I 
request the court to take notice, that Major Swasey, 
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uncalled upon by any leading question, remembere 
that act which saved Reeves from a second thnuty 
accompanied perhaps with fire. Can any doubt be 
now entertained of Colonel Henley's resolution ? I 
think I have proof they were obvious to Major Swa- 
sey, at the time, by the very remarkable part of the 
evidence, " I then got off my horse," (a conduct 
worthy his character, expressive of his apprehensions 
and his humanity) " and be^ed Colonel Henley to 
send Reeves to the guard-house," The other peti- 
tioners joined their intercession, and the man's life at 
last was saved. 

It may perhaps be objected to this ai^nment, that 
Major Swasey, upon being asked, in the cross-exam- 
ination, whether he thought Colonel Henley made a 
thrust with an intent to injure or to silence the cor- 
poral, answers, to silence him ; for if he had pushed 
his arm forward, he would have run him through. 
And in another place he makes use of the wordsy 
" to still him." 

I scorn to insinuate, that a witness of the miyor's 
description meant to keep a salvo upon his mind, and 
purposely to use any term of ambiguity. I upon my 
honor believe, that when the major makes use of the 
words, to silence or to still, he means to terrify him 
till he held his tongue ; but I beg leave to observe, 
that great difference might be made in the majcMr's 
opinion, between the time the act wasoommitted, and 
the time his sentiments are asked in court. The con- 
versation with Colonel Henley, the belief of his other 
friends, and the candor of his own- heart now. peiw 
suaded him^ that the colonel's intents were innooenL 
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doubtS) at least at the time, and did they not, the 
oouit wiU hold themselves bound to act upon their 
own opinion^ formed upon combination and compari- 
son of circumstances, and not upon the opinion of 
another, which is no evidence. They will also recol* 
leot, that this opinion goes only to the first stab, and 
is formed upon its not being forcible. It does not 
appear that the major formed any opinion, nor indeed 
could he^ upon what force would have been the 
second stab of a man rising in a passion, had it not 
been prevented by seizing the bayonet and his inter- 
cession. 

It is not necessary to trouble the court with a re- 
view of any otlicr parts of this upright evidence, 
which is long. The answers to the cross questions 
in general go to a full confinnation of the narrative, 
witli this one addition and aji$;ravation of Colonel 
Henley's conduct, that the major thinks the language 
of Reeves was addressed more to himself than the 
colonel, till after the stab. 

Captain Wild, of the militia, is the next witness, 
and confirms the excuse of Reeves, and ever}* other 
orcumstance in the beginning of the afiair, as stated 
by tlie fonner witnesses, and by Major Swascy^ ex- 
cept tlie small difference that Colonel Henley, not 
Major Swasey, first made use of the word rascal. 
He mentions afterwards another new circumstance, 
that the prior witness had forgot, namely. Reeves 
turning to Buchanan, and damning him, saying, '< why 
don't you stand up for your king and country.*' 
Buchanan desired him to be stilL Reeves replied, 
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" God damn them all, I'll stand up for my king and 
country while I have life ; if I had arras and ammu- 
nition I would soon be with General Howe and be 
revenged." He afterwards relates, in a very circum- 
stantial manner, making the push at Reeves ; Reeves 
stepped back one foot, but the bayonet pricked him ; 
and the lifting up the piece a second time, and Bu- 
chanan seizing it and turning it aside. 

Upon the cross-questioning, the witness gives nearly 
the same answers as Major Swasey, upon the matter 
of opinion of Colonel Henley's intention, and of not 
hearing Colonel Henley order a man of the guard to 
run Reeves through, before he dismounted, but re- 
peating the first, the manner in which this gentleman 
expresses himself is remarkable : *' I believe you only 
meant to silence him, as you spoke mildly, till Reeves 
said, * God damn them all.' " That Captain Wild 
thought the colonel was in a passion afterwards, is 
clear from his answer to the question, whether it is 
a rule in the continental service, to silence men by 
the bayonet or sword ; when he replied, " it is not, 
but when a man's temper is raised, he is apt to do 
things he would not at other times." 

I cannot quit this evidence, without classing it with 
Major Swasey's, and while it does honor to the wit- 
ness, in point of truth and candor, it is to be re- 
marked, that it is also exceedingly circumstantial, new 
and leading circumstances are remembered, none for- 
got, except the order to the guard, and the court will 
see, by-and-by, why I so solicit their attention to these 
remarks. 

The witnesses that follow are indeed of a very dif- 
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ferent Bott ; the ooort will reodkct the appeaiance of 
the fifst, Corporal Dean ; he toU his story very fla* 
entlj, with that remarkable new incident of provoca- 
tion in Corporal Reeves, who, he swears positively, 
said to Colonel Henley, " if I am a rascal, you are a 
damned rascal ; '^ but after all this fluency and rec<d- 
lection, upon his cross-questioning, neither encourage- 
ment, nor admonition, nor patience, nor leading ques- 
tion« could draw an answer that any man could un- 
derstand ; and particularly the court will remember 
his silence and his countenance, when pressed to de- 
clare his sentiments upon the obligation of an oath ; 
I wiU not be so uncandid as positively to pronounce 
upon guilt from appearance, but it is the great value 
of parol evidence, that a court may see the manner, 
and thence form a judgment upon the credibility of a 
witness. From what probaUe cause did the confu- 
sion of this man arise ? It was not the awe of the 
court ; and it is fair to suppose it is a weakness of 
understanding ; consequently he was a fit subject to 
be tutored, and if not wilfully perjured, led into a 
belief of more than he actually saw and heard. 

He is followed by a string of the best-instructed 
young men that ever related a story in public — Elijah 
Horton, Silas Moss, James Brazer, Wedsworth Hop- 
ton, and John Beny, most of them lads of sixteen 
years of age. 

I need not recall to the court the precision of the 
recital of these youths, nor the manner of their de- 
livery. It was the exact tone and repetition of a fii- 
ble at school, and so well was the lesscNn got by heart, 
that there was not a single difl)»ence in the arrange- 
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merit, and ficarcAs a Myllablc misplaced. But it is not 
only in the Himilitudc of memory thcHe youths are 
extraordinary, they an; equally remarkable in the pre- 
cision of their forgetfulness, with a recollection so 
acuU;, as to re[)eat verbatim a long story of Corporal 
Reeves, and the marked expression damned roHcal 
to (yolonel Henley ; not one syllable was heard by 
any Kritish witness, nor by those attentive, circum- 
stantial, res|K;ctable witnesses Major Hwasey and 
Captain Wild ; not one of the whole five can remem- 
ber a word or circumstance respecting the coloneFs 
damning Ileev(;s's king and iKiuntry, attempting a 
seisond [Miss, and being |)rev(;nted by Ducluman's seiz- 
ing the firelr>ck ; to all of which all the ottier wit- 
nesses have positively sworn. U|>on the whole, I 
conti;nd, that no contradiction of witnesses could in- 
validate their U.'stimony more than sur;h an exact crm- 
formity in circumstana^s, sentena^s and words, when 
it was for th(; purpose of five {Hirsons to recollect the 
same story, and an equal conformity in the wont of 
rec^>llecti(>n in circumstance's, that must indis(>ensably 
hav(5 b<;en as manifest to their observation, us to tliat 
of any other witness. 

I owe an apology to the court for having dwelt 
U[>on the invalidation of iUum witnesses longer than 
was ne(^;ssary ; for the; weakness of their instructcri 
wlKKjver he \\\\h \hiva\, has cr>unti;racti;d his wicked- 
ness, and it would do no harm to this prosecution, to 
give a full scr>[M) U) their ti;stimony, \h'xvomwi there is 
no maxim in law more cl(;arly laid down, and more 
generally understoixl, than that no affront by words 
or gestures only is a sufHcient provocation, so aif to 
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excuse or extenuate sach acts of violence as mani- 
festly endanger the life of another. 

The next matter to which the witnesses in defence 
have gone, is the stabbing of Traggot on the 8th of 
January, and there likewise their testimony has served 
to aggravate, instead of contradicting the charge. 
Seigeant Kettle, in particular, expressly says, he 
thought the soldiers deserved stablnng, as they would 
not get out of the way ; and in another place, that 
laughing and sneering as it were (which he acknow- 
ledges was the only provocation) was sufficient to 
justify stabbing. 

I shall give the court no trouble upon the evidence 
brought to prove the provocation of a rescue ; the 
escape of Buchanan was not heard without a smile 
in court, nor can it be seriously conmiented on, ex- 
cept in the answer of Asa Pierce, a lad of sixteen, 
to the judge advocate, who asked him whether he 
thought he run the British soldier into the body: 
" I believe I did," says he, triumphantly, " I pushed 
as hard as I could, and with a good will ; he cried 
out ^ God damn you.' " This is but one of several 
instances that mi^t be selected from these proceed- 
ings, to show the degree of rancor to which the minds 
of the American scddiers were excited. Children 
that had scarcely lost the taste of their mother's milk, 
acquired a thirst for blood, among those frtxn whom 
they took the example ; the cdonel thinks a man de- 
serves death if he looks sulky ; the sergeant thinks 
the same if he smiles. Good Grod ! What is the 
value of a British life, at such a time, in such hands? 

In a former part of these proceedmgs, I exfnessed 
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my desire that the judge advocate would explain to 
the court the established principles of law, respect^ 
ing absent persons being accessories to offences which 
they have in any manner influenced, and almost 
every sentence that has fallen from the last witness 
upon the affair of Traggot, is a new call to press the 
consideration of those principles. I am persuaded 
the learned gentleman will not contradict me, in the 
few more leading propositions I shall add to those I 
mentioned on a former occasion : first, '' any man 
advising, influencing, or countenancing another, be it 
by words, reward or example, to do mischief, is an 
accessory at a distance. Secondly: Though mis- 
chief is committed by different means than those pro- 
posed between instigator and perpetrator ; for instance, 
A persuades B to poison C, he kills him by any 
other means, A is accessory. Thirdly : When the 
principal goes beyond the term of solicitation, if in 
the event the mischief committed was a probable con- 
sequence of what was ordered or advised, the person 
giving such orders or advice will be accessory. 

Apply the above maxims: — Colonel Henley di- 
rects his men only to knock down any British soldier, 
who they think looks sulky at them (you have seen 
that he often thought a much greater punishment was 
due for such a crime as a sulky look) but we will 
suppose, he only orders them to knock a man down, 
or to prick him or still him, and a soldier fires dowfi 
a common road, sticks his bayonet into one, and 
strikes at the brains of another with the but of his 
firelock. Colonel Henley is a party to the mischief, 
i¥hatever it may be, and upon a continuation of the 
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principle laid down before, " the advice, orders or 
influence, are flagitious on the part of A — the events 
falling out beyond his original intention, are in the 
ordinary course of things the probable consequence 
of what B does under the influence, and at the in- 
stigation of A ; and therefore in the justice of the 
law, he is answerable for them. 

So much, sir, for the enormities committed under 
the orders, influence, encouragement and example of 
Colonel Henley, when he was not present ; as for the 
rest, it is needless for me to follow the witnesses 
brought by the colonel through all the parts, wherein 
they severally and distinctly confirm the former evi- 
dence, upon the charges respecting the attempt upon 
Wilson in the colonel's sight, and of the stabbing 
Hadley with his own hands. I shall only remark one 
very striking circumstance, a Httle previous to the 
latter fact, which came out upon the second examina- 
tion of that very honorable and sensible gentleman, 
Major Swasey. After Buchanan had run away. Colo- 
nel Henley (having first ordered some men to load, 
and put himself at the head of the whole detachment) 
asked Major Swasey what method he thought they 
should take to recover Buchanan : the major said " the 
best way would be to acquaint the British command- 
ing oflicer on the hill, and he made no doubt but he 
would give him up immediately." The major went 
with a message from Colonel Henley to Major Foster, 
the British officer then commanding, who ordered the 
man to be sought for and confined. I state this cir- 
cumstance to show, not only what was the proper and 
ready method of avoiding differences and ill blood ia 
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&ct, but also to show that this method was proper in 
the judgment of your own temperate officers. The 
major proceeds to say, that Colonel Henley appeared 
perfectly satisfied with the answer he brought from 
Major Foster, but it is well worthy remark, that the 
violent act of stabbing Hadlcy, was committed in the 
interim of Major Swasey's leaving Colonel Henley 
and his return. 

The whole stress of the evidence upon the defence 
I have not remarked upon, goes to one single point, 
namely, to prove provocation. I have admitted that 
a sentry was knocked down, as I readily admit every 
slighter provocation alleged, and shall not give a mo- 
ment's trouble to the court, in addition to what I 
argued and (]uoted in a former part of the proceed- 
ings upon this subject, from undeniable authority of 
law. I assume it to be undeniable, because I under- 
stand, gentlemen, that the criminal and common law 
of England, as well as a great part of the statute law, 
are, notwithstanding your present separation, in force 
and practice in your government, and that your arti- 
cles of war are almost transcripts from ours. The 
maxims then, to which I have alluded, will hold 
equally good in martial and other judicatures. 

I have only, sir, to revert to the leading proposi- 
tion, and affirm that the charges are proved in the 
fullest manner, even by the prisoner's witnesses. It 
is not for mo to suggest an opinion upon the nature 
of punishment. I scorn the idea of feeling joy from 
the most rigorous sentence ; and the most perfect 
acquittal would not harm me further, than that such 
an example might continue the insecurity of the 
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troops. Inflexible and impartial justice, and rigid 
discipline, are the vital principles upon which a re- 
public rises to maturity, and establishes itself in re- 
spect and fame. Should the court, upon due reflec- 
tion, find these principles reconcilable with lenity in 
the present case, and the great tribunal of the world 
be of a contrary judgment this cause cannot be said 
to have miscarried. 

As to the displeasure which this prosecution may 
bring upon me, I fear, in the present temper of this 
part of the country, it is not to be avoided. I stand 
in this circle, at best an unpopular, with the sanguine 
enemies of Britain, perhaps an obnoxious character. 
This situation, tliough disagreeable, does not make 
me miserable. I wrap myself in the integrity of my 
intentions, and can look round me with a smile. Im- 
placable hatred is a scarce weed in every soil, and 
soon is overcome and lost, under the fairer and more 
abundant growth of cultivated humanity. To the 
multitude who only regard me with the transient 
anger that political opinions and the occurrences of 
the time occasion, I retain not a thought of resent- 
ment, because I know the disposition and hour will 
come, when steadiness of principle, that favorite char- 
acteristic in America, will recommend me amongst 
my worst enemies : as christians I trust they will for- 
give me ; in spite of prejudice I know they will re- 
spect me. 

But from the present resentful sentiments of this 
audience, should I carry my apprehension further, 
and suppose it possible that misapprehension or mis- 
representation of my conduct, should operate upon 
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the Ruprcmo rulers of this country to treat me with 
severity, I ho|>e I should still find myself prepared. 
Let suspension l>e added to susfiension, and health 
and fortune, and fame, and life, become successive 
forfeits in this lingering war, — I shall hiy at last down 
my devoted h(;ad with this consolatory reflection, that 
I have done what I ought — that I have performed to 
the best of my power my duty to my country, to the 
British troops under my charge, and to myself — and 
above all, it will be consolation to reflect, tliat liow- 
ever misinterpreted or abused, I have acted in all in- 
stances, and specifically in this trial, without a spark 
of private malice towards any individual soever. 
With this declaration I opened, with the same I con- 
clude, and liave only to assure the court of my 
acknowledgments for the patience, the attention, and 
tlic civility with which they have heard me. 

On the conclusion of General Burgoyne's speech 
the court adjourned, and at tlie next session the judge 
advocate addressed them.' 

Mr. Provident, and Oentlcmcn of Uie Court : 

It remains with me to close this cause which lias 
employed so much time, and been the subject of such 
public ex|)ectation. The mode of inquiry established 
in all trials by courts martial, necessarily renders the 
process tedious. This has been particularly so, and 
was an afmlogy wanting, the patience exhibited by 
the court through the whole course of it, would atone 

» Thin in takoii from thfl reported trial. Tho aircount of it liy Anbtt- 
rty in quito diflvrcnt, and apimrcutly written out from recollection. 
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for the hours spent in the investigation of the sub- 
ject. 

This cause, gentlemen, has been rendered impor- 
tant rather from the distinguished rank and peculiar 
circumstances of the very able prosecutor, than from 
the real merits of it. For however it may have been 
insinuated that Colonel Henley was appointed com- 
mandant of the garrison at Cambridge, for the pur- 
pose of executing the bloody designs of an irritated, 
vindictive, and sanguinary people ; I believe the pub- 
lic, as well as the court, will consider the prisoner as 
alone interested in it ; and that this trial must for- 
ever stand the clearest refutation to any one hardy 
enough to repeat an assertion as injurious as it is false. 

No sooner was the charge handed to General Heath, 
the guardian of the public military reputation in 
this department, than Colonel Henley was suspended 
from his command, and an immediate inquiry ordered 
into his conduct. 

Yet notwithstanding this prompt, this early en- 
deavor to discover facts, and punish if criminality 
should be proved, a wound has been aimed at the 
reputation of this country. 

It has been said, gentlemen, before a respectable 

and crowded audience, that a general massacre of the 

troops of the convention was in contemplation, and 

Colonel Henley fixed upon as the black instrument 

of execution. There was not an American present 

at that time, I dare assert, who did not feel indignation 

beat in every pulse, while his heart reprobated the 

idea. 

This charge, heightened with all the pomp of 

13» 



138 AMERICAN TRIALS. 

words which attic diction and tragic eloquence could 
furnish ; painted in those vivid, animated colors which 
keen feelings and lively apprehensions would supply ; 
wanted nothing but truth to have answered the de- 
sign proposed. And that this was wanting, you gen- 
tlemen, from the evidence now on your table, are, I 
presume, convinced. The world hereafter may be 
satisfied. If I thought General Burgoyne, when mak- 
ing this assertion, sincerely believed it to be true, 
though I should wonder at his deception, I should 
have a better opinion of his fairness ; and while we 
smiled at his panic, we might pity his timidity. 

Whatever particular, personal reasons for gaining 
popularity, or securing the affections of his army, 
or great political motives may have actuated the 
prosecutor in this business, you, gentlemen, who are 
to judge upon oath as well as upon honor, the two 
strongest ties that can bind you as men and as sol- 
diers, will be swayed by nothing but the sacred prin- 
ciples of truth and justice. It is my duty to exhibit 
facts as they arise from the evidence, stripped of the 
meretricious coverings which ingenuity and rhetoric 
have attempted to conceal them in. 

However excusable it may be in General Burgoyne 
to take a partial survey of the cause ; by well turned 
periods to catch the attention, and force the admira- 
tion of listening crowds ; and by a brilHancy of ex- 
pression, or affected nobility of sentiment, attempt to 
dazzle, the more effectually to mislead the court, 
the judge advocate has a very different part to act ; 
he ought to know no party, but undeviatingly to 
follow the road marked out by truth alone. 
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The difficulty of keeping the mind unbiased in 
this cause will strike the minds of the court. This 
is the trial of a gallant and meritorious officer ; of a 
man, whose services in camp and in the field, most 
of you, gentlemen, have been witnesses to, and whose 
conduct as a citizen, previous to his commencing the 
soldier, was ever irreproachable. I must then de- 
pend on the candor of the court, should I err in sum- 
ming up the evidence, to restore me to the path of 
disinterestedness. Much is due to the character of 
such an officer ; but more to the safety of thousands, 
who, disarmed and in our power, are entitled by the 
laws of nations, of war, of humanity, and of justice, 
to protection and security, provided no mal-conduct 
on their parts, works a forfeiture of these rights. 
Fiat juatitia mat ccdum. Let us now look into the 
evidence ; the court will adjudge the blame to fall 
where it ought. 

It appears that Colonel Henley, on the 19th De- 
cember, in consequence of orders from General 
Heath, visited the main guard with Major Swasey, 
with the design of releasing a number of British sol- 
diers who had got into custody, for different misde- 
meanors. That he was calm and good-humored, and 
proceeded to execute his instructions in the most 
suitable way, that of inquiring into the respective 
offences of the culprits, previous to their dismission, 
and cautioning them against conduct which might 
subject them to another confinement. Reeves, in 
turn, being asked the cause of his commitment, with 
some hesitancy informed the colonel. And from his 
own account it appeared he had so grossly affronted 
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an American ofBcer, that even the nerves of the can* 
did, the placid Major Swasey grew irritated, and he 
was provoked enough to give Reeves a very resentful 
answer. Colonel Henley's feelings being more keen, 
he called Reeves a rascal ; Reeves retorted the epi- 
thet ; and the colonel, after repeatedly ordering si- 
lence, in order effectually to stop a very harsh alter- 
cation which had ensued, dismounted from his horse, 
seized a gun and fixed bayonet, and pricked Reeves 
in the breast. It appears, from the concurrent testi- 
mony of all the witnesses on the side of Colonel Hen- 
ley, that his design was rather to silence Reeves than 
to wound him ; rather to convince him he would 
be obeyed than to injure him. The extreme slight* 
ness of the wound, which from the surgeon's account 
was little more than a scratch, confirms this to have 
been the colonel's intention. It would certainly have 
been better to have remanded him to the guard- 
house. And if, gentlemen, you think the witnesses 
in sup[)ort of the charge have told you all that really 
passed, you ought, at least, to think that Colonel Hen- 
ley is a rash, passionate, precipitate officer ; a man 
who considers stabbing his fellow creatures as a very 
venial offence. But if full credence is given to the 
evidence of six witnesses, the court will consider 
whether an officer, acting in sucti a character as the 
colonel then appeared in, so saucily and abusively 
replied to by a prisoner in Reeves's circumstances, is 
not pardonable, I do not say justifiable, in adopting 
such a mode of silencing impudence and repressing 
contempt. 

It has been said that Reeves's behavior was only 
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firm, not insolent. British firmness often so nearly 
approaches insolence, that Europeans as well as 
Americans have been very apt to confound them. 
The court will recollect the pains taken, in one or 
two instances during this trial, to get from the British 
witnesses their idea of insolence. They all affected 
to think it impossible a Briton could look insolent. 
It was, they said, only looking up. But this os 9ii6- 
lime, this erect countenance they boast of, leads them 
to looking down upon the rest of the world, though 
not always with impunity. Britain is feared because 
she is powerful. What pity it is a nation cannot be 
just as well as gallant. Less pride had prevented the 
dismemberment of her empire, had saved the blood 
of thousands. And real magnanimity had, ere this, 
arrested the hand of destruction from the heads of 
men, whose greatest fault, (once the glorious fault of 
Britons !) is the love of freedom. 

The judge advocate then examined the charge 
against Colonel Henley, of intentional murder, and 
contended that there was neither law nor fact to sup- 
port it. In allusion to General Buigoyne's assertion 
that Colonel Henley was responsible for most of the 
outrages that took place, the judge advocate said — 
" But, says Greneral Burgoyne, Colonel Henley's con- 
duct had a great effect on his guards. He was 
known to be no friend of the British soldiers ; he 
had himself wounded one, and been violent in his 
menaces against them all ; he thus influenced his 
soldiers to stab and murder whom they pleased, if 
they belonged to the British army ; and ought there- 
fore to be considered as an accomplice in every out- 
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rage which took place. If this reasoning ia conda- 
siTc, by the same logic the general himself is an 
accessory to all the murders perpetrated by the fero- 
cious bipeds, the savages who accompanied and dis- 
graced his army last summer. Ought it to be said 
that because these black attendants knew that Gen- 
eral Burgoync did not love Americans, that therefore 
he would be pleased at the butchery of the nervelesi 
old man, defenceless female, and infant [vattler? 
Because he hated rebels, he therefore influenced the 
Indians to massacre that young unfortunate, the 
inofiending and wretched Miss McCrea ! " 

The judge advocate then proceeded to sum op the 
testimony respecting the occurrences on the 8th of 
January, as follows : 

Mr. President, and Gentlemen of the Conrt : 

We come now to the last and principal transaction 
of the 8th of January — the wounding Hadley on the 
parade. It will be necessary to state the circum- 
stances anterior to this unfortunate action. You have 
the fullest proof, the confession of the prosecutor, that 
a sentinel, on the evening of the 7th, was knocked 
down on his post, that he was beat, disarmed, and 
his gun carried ofi*. Colonel Gerish, like a true 
spirited oflficer, upon hearing of this daring outrage, 
determined immediately and in person to discover 
the British soldiers who were concerned in it. He 
accordingly with a party of his regiment surrounded 
one of the British barracks, and after some opposition 
searched several rooms which appeared suspicious. 
The conduct of a number of very obstreperous fel- 
lows, which he found in one of the rooms, strength- 
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ened his suspicion, and he thought proper, after being 
assaulted, menaced, and insulted, to send several of 
them to the main guard. The transactions of this 
evening were reported to CcJonel Henley next morn- 
ing with aggravation. The colonel, finding he had 
got so large a number of British soldiers as twenty- 
nine, prisoners in the main guard, which was situated 
so near the barracks of the British army, that some 
difficulty might arise, adjudged it most prudent to 
remove' all the prisoners up to the town, where a 
proper inquiry could be made ; the culpable pun- 
ished, and the innocent dismissed. A detachment 
of one hundred men were ordered to the main guard 
for this purpose, and the colonel with the town major 
set out for the hill, to see that the detachment did 
their duty. On his way down, he met Buchanan 
playing off upon a sentinel the evasive trick which 
had now become common with the British soldiers, 
that of escaping from their barracks under counterfeit 
or borrowed passes. The colonel gave the orders 
(respecting Buchanan) we have before read, and pro- 
ceeded on for the main guard ; not with the most 
agreeable feelings, if we suppose the irritation which 
a variety of offensive reports and provoking consid- 
erations must have raised in his mind, during the 
course of the morning. Soon after he got to the 
main guard, the detachment marched into the citadel, 
and formed near the guard-house. By this time a 
very lai^ body of British soldiers had assembled 
near the guard-house. Captain BrodLS says, to the 
number of three hundred. The colonel, apprehensive 
that some disorders might arise, when the British 
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primncm should be sent oflf with the detachmeiit^ 
ordered the Britwh soldiers to disperse* Finding he 
was not likely to be obeyed, he called for a dozen 
men from the detachment, which produced a move- 
ment among them, and they were going cff; when 
just at this time Buchanan was rescued within sight 
of Colonel Henley. This act of insolent triumph 
determined Colonel Henley to take the immediate 
personal command of the detachment, which he in- 
stantly marche^l out of the citadel upon the parade in 
the rear of the barracks. He liail hardly time to 
halt his men before he was surrounded by the British 
soldiers, who amounted to near two hundred men, 
which was double his number. I rate the number 
on a medium l>etween what they were said to be, by 
the witnesses for the; [>rosecution, and those in behalf 
of Colonel Henley. Consider now, gentlemen, what 
must have ham Colonel Henley's sf;nsations ; at the 
head of a party of militia, who, from being daily 
affronted by the British soldiers, were t>ecome their 
jest ; that it had at length l>ecome absoIutf;ly neces- 
sary to convince these Britons that there was energy 
enough in their guards to force obedience and curb 
licentiousness ; that a tumult had arisen the night 
before, and that an act had just taken place which 
was a defiance to himw;lf : that he had not room to 
manctiuvre his men without great diflTiculty, owing to 
the British soldiers pressing in upon the party ; and 
that these were most of them the very men who had 
just before been laughing at the party, while paraded 
in the citadel, and who, in contempt of his ordem, 
were again collected to keep up the laugh at the 
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expense of the detachment I put it upon this 
footing, because I think it was iqqparent they were 
assembled rather to insult than to assail the party ; 
though they were so near, that it was only stretch- 
ing out their arms, and it would have been easy to 
disarm the detachment by a sudden moTement ; 
especially after the colonel had detached a quarter of 
his whole party to bring out the prisoners from the 
guard-house. Under these circumstances, gentlemen, 
and still more so if he was apprehensive of an at- 
tempt to disarm his men, how extremely difficult 
must it have been for the colonel to have checked his 
resentment, or stopped the hand which had been so 
repeatedly and insolently defied. The colonel had 
told them he had lost a prisoner, threatened to fire 
upon them, and given reiterated orders for them to 
disperse, before he made the lunge at Hadley. It 
has been proved that the British soldiers in general 
were slowly moving off at the time, but not that 
Hadley was one of them. If you are convinced, 
gentlemen, that he was going off, you will then con- 
sider how far the colonel's impetuosity is reprehen- 
sible, and punish him accordingly. 

It appears clearly that the British soldiers had no 
weapons of any kind in their hands, that they made 
no attempt on the guard nor struck any of them, 
from which it may be a question, whether, had Had- 
ley died of the wound he received from Colonel 
Henley, the colonel would not have been guilty of 
murder, because, upon the principles of municipal 
law, words alone, however impudent or provoking, 
will not reduce murder to manslaughter, though a 
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very slight blow first given by the person killed might 
have made the killing manslaughter, or even a less 
species of homicide. 

If the nice distinctions of common law are to be 
made the rules of conduct in military discipline, and 
the regulation of a garrison, Colonel Henley must 
suffer. But I imagine, gentlemen, you will hardly 
admit this to be true. Because soldiers and citizens 
are entitled to very different privileges. In an army, 
the disobedience of an order is sometimes punished 
with instant death, and such an action justified and 
applauded, which, was it to take place among citizens, 
might subject a man to a halter. 

Colonel Henley had stood for some time, first in 
the citadel, and afterwards on the parade at the head 
of a detachment armed, and heard the provoking epi- 
thets of " yankee " and " rebel " very liberally thrown 
out against his guards, by the Scotch and British 
loyalists who surrounded him. The word yankee, 
when used by these proficients in abuse, is intended 
to convey the idea of clownishness and cowardice. 
And to call a man yankee rebel, is considered by 
them as the strongest term of invective. Where is 
the ofiicer, in such circumstances, who could suppress 
his indignation upon such an occasion ? If, gentle- 
men, you should be satisfied that Hadley, at the time 
he was wounded, was moving off, you will con»der 
whether Colonel Henley is not very blameworthy for 
making a violent lunge into a man's body, who was 
obeying his orders and getting out of his way — 
should you be convinced that Hadley was not remov- 
ing, though such peremptory and repeated orders 
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were giTen him with his comrades to retire to thdr 
banacks, your opinion will be different. 

Mr. Bibby swears that on the morning of the 8th 
January, as he passed oyer the parade where the de- 
tachment was drawn up, he heard an oflScer, whom he 
took to be the captain of the guard, ^' damn his men 
for inattention, and ordering them to run any man 
through who came near them." This speech appears 
to have been made soon after the wounding of Hadley, 
while the passions were in a tumult^ and the pulse 
beating high from what had passed. The order was 
rash and unjustifiable, and the court will consider 
whether the example just set by Colonel Henley, in 
stabbing Hadley, did not occasion it, and how 6ur he 
is accountable for encouraging sentiments of such a 
nature. 

The instance mentioned by Colonel Lind, of the 
sentry's firing on three camp women, cannot by any 
means affect Colonel Henley, because it does not 
appear that he ever gave such orders, nor was any 
report made of it to him. For surely it would be 
unreasonable to make the commandant of such a 
garrison as this, where the guards are made up of a 
young and inexperienced militia, unskilled in military 
science or duty, accountable for all the mistakes and 
violence of such sddiers. Had a complaint been 
made to him of this action, and he had refused taking 
notice of it, it would undoubtedly have been such an 
avowal of it, as to have made him responsible for all 
the consequences of it* 

The expressions and violent menaces which Flem- 
ii^ and Wilson s¥Fear they heard Colonel Henley 
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throw out at the adjutant general's office on the 16th 
December, carry with them, privfM facie^ very strong 
marks of malice, and a heart boiling with the most 
vindictive and turbulent passions. But the court will 
recollect that the colonel had that morning a report 
of Mason and Crane being knocked down and dis- 
armed, while one of them was on his post. They 
were both much beaten. It docs not appear what led 
to the conversation, but Colonel Henley was relating 
the aflair to some officer in the office, when the ser« 
geant came up and met with the salute, which has 
been laid before the court. The greeting was rough 
to be sure, but might not the meaning only be, that 
the devil had got into their barracks and possesMd 
the occupiers of them, and that he should turn exor* 
cist some night or other, turn the barracks inside out^ 
and expel him from their territory. But I mean not, 
gentlemen, to palliate this matter, the words are be- 
fore you. You are the judges, and will determine 
how far the sentiments expressed were malicious, and 
afterwards, as such, acted from by the colonel. 

I will not take up any of the court's time by re- 
marks on the evidence of the diflferent rescues that 
took place from the beginning of December to the 8th 
of January, except of that sworn to by Lieutenant 
Stearns. This officer, after being insulted in the 
grossest manner by words and gesture ; after having 
the fellow who gave it rescued in his sight ; and after 
complaining, through tenderness, to the man's own 
officers ; proving the complicated charge against him ; 
to be then trifled with by a promise of a proper pun- 
ishment being inflicted on the aggressor, and after all 
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to have the feOow set at liberty unponidied ; proves 
the necessity of exerdsii^ the right set ap by General 
Heath, of punishing the offenders of the convention 
troops, who could thus commit enormities with im- 
punity, and shows in how contemptible a light the 
officers of the guards were held by the British army, 
and the expediency of convincing them that there 
was spirit enough to resent injuries, and energy 
enough to chastise oflenders. 

I shall now submit the cause, gentlemen, to your 
decision. Many observations have been omitted, 
which might have been pertinent, but which have 
doubtless occurred to the minds of the court, partic- 
ularly with respect to the characters and contradic- 
tions of the witnesses. And I doubt not your judg- 
ment will vindicate the justice of our country, and be 
approved by the honest and impartial wherever it 
shall be known. 

Upon the conclusion of these remarks, the court 
was ordered to be cleared, and, upon mature consid- 
eration, decided that the charge against Colonel Hen- 
ley was not supported, and that he be discharged 
from arrest General Heath approved this decision, 
and ordered Colonel Henley to reassume his com- 
mand at Cambridge immediately. In the general 
orders announcing this result, the following statement 
appeared. " The General thinks it to be his duty, 
on this occasion, to observe, that although the con- 
duct of Lieutenant General Bui^jme, (as prosecutor 
against Colonel Henley) in the course of the forego- 
ing trial, in his several speeches and pkas, may be 

13» 
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warranted by aomo like firoccdenU in BritiNh court 
mariialtiy ycH an it m uliogeili&r novel in the proceed* 
in|<i of any ^enenil court martial in the army of the 
Unitml Htate» of America, whose rules and articlen of 
war direct, tiiat the judge advocate general shall 
prosecute, in the name of the United Htates, and as 
different proctic^e tends to render C4:hJrts martial IxHth 
tedious and ex|Hinsive, he does prot<*st against tltis 
instance being drawn into precedent in future/' 

Such was the result of this exciting trial, the jus- 
tice and propriety of which must be judged of by the 
military code. In a moral |K>int of view, althougti 
the princi|>al charges were entirely unsupported by 
the testimony, there is surely room to doubt whetlier 
the conduct of Colonel Ih^nley was not, on some of 
the or^isions referred to in the proof, ^* unlMfcoming 
a man." It seems to liave iK^eri the opinion of the 
judge mlviH'AiUij tliat some of liis proc^icdings were 
not entiriily cA^rnati ; and tlie decision of the court 
rather resi^nbles tlie dubious cliaracter of a Hc^Hch 
verdict of <* not proven,*' tlian the empliatic deter- 
mination of '* not guilty." 

The a^'^fuittal of (colonel Henley was the occafion 
of bitter complaint on the |Mirt of the convention 
troops ; but it was recsiiived with gretit satisfaction by 
the c^Hitinental army. Indeed, an able writer in the 
Jtoston Gtmiiiitf while the court was in session, com- 
plain<id vehemently, that it was ever ordered, con- 
tending tliat pris^mers of war had no right t/> ilenmnd 
such tribunals, and tliat it Wfis unne<:essary for Colo* 
nel Henley's honor Uiat one sliould iiave been inil*- 
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tuted. There was much complaint also, that Greneral 
Burgoyne was permitted to act the part of a prose- 
cutor. It must be admitted that great latitude was 
allowed the British commander, in this respect. He 
had no right to expect any extraordinary favor from 
the Americans. His proclamation, at the beginning 
of the campaign, was still fresh in their recollection ; 
and it could not be forgotten that he was responsible 
for some of the greatest atrocities that occurred dur- 
ing the war. It is quite apparent that his principal 
object in this trial was to obtain popularity with his 
army, and assistance in the unfortunate predicament 
in which the capture of that army had placed him at 
home. He accordingly exerted all his talents on this 
occasion, and conducted the prosecution with extra- 
ordinary ability. But his addresses to the court were 
not calculated to render him more popular to the 
American people ; and a cotemporary writer, after 
denouncing the " ill-judged clemency of the American 
general, who, at the arrogant demands of the British 
prisoner, calls a court martial," is indignant that the 
court should have suffered " the once potent general, 
with his forty other titles — the grand parliamentary 
debater, now sunk to the pitiful pettifogger — to vil- 
ify the superior character of this brave young officer, 
and brand him with the coarse Billingsgate epithets 
of hangman, murderer and assassin." General Bur- 
goyne was also referred to as the " British general 
who gave orders to his brother savages to destroy the 
valuable lives of innocent, defenceless women and 
children." 

The Americans, in the immediate vicinity of this 
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Uwif were the more ^enmtive on thi« mibjecty m 
the dignified bearings the pungent wit^ and weD' 
timied periods of General Burgojrne^ were in striking 
contrast with the plain and homeljr^ not to say coarse 
appearance of Colonel Henlejr.' And the judge ad* 
vocate was no fair match as a skilful debater^ for the 
British general^ although his speech never seems to 
have received his own revision^ like that of bis oppo- 
nent^ and is not a fair test of his real merits/ 

The difficulties between the American commande- 
ers and the British troops became more serious after 
this trial than they had been previously ; but these 



< 9t€rpl)€ni Codimai E^., of Boston, who attended this trial, kdomtB 
me that th« nppentnnce of General Bnrgoyne thrcroghoat, waa imprm* 
aite and dignified. He wan attended by bia pnnd}ml ofBcera in osi- 
fmm. Colonel Henley was a natite of Charlestown, atid waa bred to 
tbe mercantile profession < At tbe commeneement of tbe retolatkn Im 
resided in Virginia, and was personally known to General WaahingtoB, 
AAer bis trial be left tbe command in Cambridge, and before tbe termi- 
nation ff( tbe war be retire^l from tbe army, and establlsbed bitnaelf m 
Boston, in business with tbe fatber of tbe Hon. Harrison Gray Otia, 

* William Todor was bom in Boston, Marcb, 1760. He waa gndtt^ 
uUsA at Harvard l/nirersity, in 17G9, and studied law with John Aduim, 
and established himself in Bfiston. In 1775 be waa elected judge adto- 
cate general, and held tbe office nntil 177B, when be resumed the prae- 
tice of his profession. Among tb<;rse who read law in bis offke, wera 
tbe late Chief Justice Parker, Jtklge Minot, Fisher Ames, atid Joaiah 
Clnincy. On tbe death of bis father, in 1796, Mr. Tndor retired fiwa 
tbe profession^ and went to Europe. In Lomlon, he was presented at 
taati. On mention of his name, the king exclaimed, " liuhr/ Wbat 
one of OS? " Tbe inlertiew continned so long that the lord in waithif 
growing impatient, said, " His majesty seems to be so deeply engagod 
with hi« cmiftln, that he forgets wbat a number of persons are in wait- 
ing iff be presented." Mr. Todor held tarious officers of traat and 
honm in his natite state. He married, in 1 77«, Miss Delia Jnrfi»f and 
bad eight children. The eWest married Robert Hollowell Gardiner, Eaq., 
of (httfiinf'ty Maine, and tbe yoimgest. Commodore Charlea fHewmri, of 
010 t^nited States flatf. Mr. Todor died in 1819. 
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belong to the general history of the time, and are 
not appropriate to our present purpose. Meanwhile 
General Burgoyne obtained leave to return to Eng- 
land before his troops, and left the scenes of his de- 
feat and disgrace with enfeebled health and a heavy 
heart, for he had little to expect from the ministry, in 
whom he had excited the hope of brilliant success on 
assuming his command in America. He has been 
described as of a noble figure and commanding 
mien, ^^ an elegant writer, a good speaker, an amiable 
and accomplished gentleman, and a gallant officer. 
Devoutly attached to his country ; ambitious, but 
ambitious of distinction in the service of his sove- 
reign.'^ He held a respectable rank among the wri- 
ters of that day, having composed and published 
three dramas of considerable merit. On his return 
home he was coldly received by the ministry, and 
was neglected by the court. Upon his repeated and 
earnest solicitation, an inquiry was instituted by par- 
liament into his conduct on the expedition. It was 
however broken off by the prorogation of parliament, 
and was never resumed. After his return he became 
a member of the house of commons, where he an- 
noyed the ministers by the ability and zeal of his 
opposition, and they ordered him back to America. 
Of course he refused to obey, and resigned his com- 
mission. He died in 1792. 
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MAJOR JOHN ANDR6, 

CHARGED WITH BEING A SPY. 
NEW YORK, 1780. 



The proceedins^ respecting Major Andrd hardly come within the 
legitimate province of the present work, and might very properly be 
omitted, eipccially as the whole subject is so well described in Mr. 
Sparks's admirable life of Benedict Arnold. But a brief account of 
these proceedings seems necessary in order to a proper understanding of 
the trial of Joshua H. Smith, which immediately follows, and which is 
not so generally known. In addition to the work of Mr. Sparks, and 
the histories of the reyolution, J have examined the proceedings of the 
court of inquiry, which were printed by order of congress, and the nar- 
rative of Joshua H. Smith, which was published in England many 
years after the events which it purports to describe. The portrait of 
Andr^, at the beginning of this volume, is taken from an engraving in 
Smith's narrative. The military journal of Lieutenant Colonel Simcoe, 
recently published, has some interesting facts in relation to this sub- 
ject, but nothing that is remarkably new. 
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In the year 1780, at the moat critical period of die 
American revolution, a plan was formed by Benedict 
Arnold, a major general of the American army, to 
deliver into the hands of Sir Henry Clinton, the 
British commander in New York, tlie important fort- 
ress of West Point, on the Hudson River, of which 
Arnold was at that time in the command. The 
causes of this extraordinary proceeding on the part 
of an officer, who stood deservedly high in the esti- 
mation of his countrymen for his valuable services 
during the war, are to be found in his character and 
personal history ; to which, however, it is not neces- 
sary to allude with much particularity in this con- 
nection. Naturally vain and passionate, Arnold had 
become a soured and discontented man, and he delib- 
erately resolved to commit an act of treason, which 
he expected to result in the most brilliant success to 
himself, and by which he hoped to have ample re^ 
venge for real or fancied wrongs. 

VOL. II. 14 
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Under the influence of these feelings, General Ar- 
nold at length made a direct proposal to the British 
commander, to surrender the important post which 
had been entrusted to his command by Washington. 
To gain an object of so much importance, Sir Henry 
Clinton could not hesitate to accede to any terms, 
however exorbitant ; and he devoted himself with 
great zeal to obtain this fortress by a stratagem of war, 
which he could never hope to take by open attack. 
It was obviously necessary for all parties, that the 
negotiations should be conducted with the utmost 
secrecy, and with sound discretion. The person in 
the British army to whom the commander principally 
confided this delicate matter, was Major John Andr^, 
a man of refined manners, of a highly cultivated 
mind, and of the strictest integrity. 

Andr6 was originally destined for mercantile pur- 
suits, and had been several years in the counting- 
room of a respectable establishment in London, when 
he formed an ardent attachment for a young lady, 
which was reciprocated ; but the marriage was de- 
feated by the opposition of the lady's father, and she 
was subsequently married to another person. From 
that moment Andr£ became disgusted with his pur- 
suits, and resolved to seek relief from his bitter asso- 
ciations, and dissipate the memory of his sorrows, 
in the turmoil and dangers of war. He joined the 
Britbh Army in Canada, with a lieutenant's comniis- 
sion, and was taken prisoner at the capture of St 
John's by General Montgomery, in the autumn of 
1775. He was sent with other prisoners to Lancas- 
ter, in Pennsylvania, where he remained a few moatbs 
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till he was exchanged. Not long afterwards he said, 
in a letter to a friend, ^^ I have been taken prisoner 
by the Americans, and stripped of everything except 
the picture of Honora, which I concealed in my 
mouth. Preserving that, I yet think myself fortii* 
nate." The picture had been delineated from the 
living features of the object of his afTection, by his 
own hand. 

To a graceful and handsome person, Andre added 
many accomplishments of mind and manners. He 
was passionately fond of the fine arts, and had at- 
tained very considerable skill in drawing and paint- 
ing. A journal of his travels and campaigns in 
America, which he kept from the time of his first 
arrival in Canada, contained lively and picturesque 
sketches of the people, their dresses, houses, and 
other objects, illustrating the habits of life, customs, 
and amusements of the Canadians, Americans, and 
Indians ; and also drawings of animals, birds, insects, 
trees, and plants, each in its appropriate colors* 
Landscapes, views, and plans of places were inter- 
spersed, and connected by a narrative and written 
descriptions. This journal was seen and perused in 
Philadelphia, while the British had possession of that 
city. To a taste for poetry he united a love of elegant 
letters, and his attainments in the various branches 
of literature were extensive. His epistolary writings, 
so far as specimens of them have been preserved, 
show a delicacy of sentiment, a playfulness of imagi- 
nation, and an ease of style, which could proceed 
only from native refinement and a high degree of 
culture. 
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These attractions, connected with- an affable de- 
portment, and the address of a perfect gentleman, 
gained him ready access to all circles, and won the 
hearts of numerous friends. A favorite in the army, 
and everywhere admired in the walks of social life, 
his merits were soon discovered by those, who had 
power to reward them. Unaided by any other recom- 
mendation, than that of his own character, he was 
received into the military family of Major General 
Grey as aid-de-camp, soon after his release from 
captivity. In this station he remained till General 
Grey returned to Europe, when he was transferred to 
the same post in the family of Sir Henry Chnton. 

Such was the confidence and the respect for his 
talents, which he inspired in Sir Henry Clinton, that, 
when a vacancy occurred in the office of adjutant 
general, by the resignation of Lord Rawdon, he ap- 
pointed Andre to fill the place at the head of the 
department. Andre was now only a captain in the 
service, and, the rank of major being requisite for an 
adjutant general. Sir Henry Clinton wrote to the 
minister on the subject, and requested that he might 
accordingly be promoted. The minister declined 
complying with the solicitation, on the ground that 
Andre was too young an officer for such an elevation. 
In reply. General Clinton intimated surprise and a 
little displeasure, that his request should be thus 
turned aside ; and said he could not fix his choice 
on any other person so suitable for the office, and 
therefore he should continue to employ Andr6 to dis- 
charge its duties, and should forbear for the present 
to make any other appointment. 
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This representation was successful. The rank of 
major was conferred on Andre, and Sir Henry Clin- 
ton then applied in form to have him commissioned 
by the king, as adjutant general of the army in Amer- 
ica. The letter containing his application was dated 
only three weeks preceding the capture of Andr6. 
Hence he did not receive the commission before his 
death, although he had for nearly a year filled the 
office of adjutant general.' 

Such was the officer whom Sir Henry Clinton, at 
the solicitation of Arnold, had requested to undertake 
the mission of meeting with him, for the purpose of 
arranging specifically the terms upon which he was 
to consummate his treachery. The dangers and diffi- 
culties of the undertaking were fully appreciated on 
both sides, and various expedients were proposed and 
partially acted upon, but without success. Mean- 
while the British commander had sent the Vulture, 
sloop of war, up the Hudson River, as far as Teller's 
Point, in order to facilitate an interview with the 
American commander. A boat was sent on board 
by Arnold in the night, and Andre came on shore in 
bis uniform, which was concealed by a cloak. An 
interview then took place between the two officers, 
but the business could not be completed, and it was 
thought best for Andre to accompany Arnold to the 
bouse of Joshua H. Smith, which had been procured 
for the purpose, and which was within the American 
lines. Here, on the following day, the arrangements 
were concluded^ although the details have never come 
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to light. An(lr6 was supplied with certain papers 
explanatory of the military situation of West Point, 
which, by Arnold's advice, ho placed between his 
stockings and feet, and was then ready to return to 
New York. His own desire was to be carried again 
on board the Vulture ; but for some reason, which 
has never been satisfactorily explained, Joshua H. 
Smith, in whoso house Andr6 was staying, and who 
had assisted in bringing him ashore, obstinately refused 
to return again on board the Vulture.* AndrA sub- 
mitted to the necessity of his situation, and prepared 
to return to New York by land. He was prevailed 
upon to exchange his military coat for a citizen's 
dress, and, with a passport from Arnold, he sot out 
on his dangerous route, under the assumed name of 
John Anderson. 

lie had passed over a considerable portion of what 
was then called the " neutral ground," without any 
serious interruption, and as he approached the point 
where all danger would be at an end, there was a 
marked alteration in his appearance. The weight 
which had rested upon his spirits seemed removed ; 
he became animated and even cheerful, and when 
Smith at length left him to return home, he proceeded 
on his journey, with the feeling that the great object 

> The rcMon which Smith ^iveii in his nnrrativo is, that ho wm at- 
tacked severely with the a^ic, and could not suflcr an exposure in the 
boat. But this could hardly have been the true reason, as he did, m 
fact, accompany Andr^ several miles on horseback. Smith's coodact 
and his real motives have always been shrouded in mystery. He was 
unfortunate enough to incur the contempt of both parties. He wu 
obliged to flee this country, and in Kngland his condition was not imicli 
improved. See the Political Magazine, for February, 1781. Smithes 
JVamtive, pa$nm. Sparks, 211. 
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of his dangerous mission was about to be accom- 
plished. But his hopes were destined to a disap- 
pointment as disastrous as it was unexpected, and 
the well-concerted scheme was utterly defeated in a 
manner as singular and interesting, as it was credita- 
ble to all who were concerned in its discovery. 

By a law of the state of New York, at that time 
in force, any person was authorized to seize and 
convert to his own use, all cattle or beef that should 
be driven or removed from the country in the direc- 
tion of the city, (which was then in possession of the 
British,) beyond a certain line in Westchester county. 
By military custom, also, the personal effects of 
prisoners, taken by small parties, were assigned to 
the captors as a prize. It happened that, at the very 
time Andre was returning to New York, three per- 
sons were concealed in the bushes, watching the road 
to intercept any suspicious stragglers or droves of 
cattle, that might be seen passing to that city. The 
names of these men were John Paulding, David Wil- 
liams, and Isaac Van Wart. On seeing Andre, who 
appeared to be a stranger, they stopped him, when 
almost the first words he spoke revealed a part of his 
secret. " Gentlemen," he said, " I hope you belong 
to our party." " What party ? " " The lower party." 
Andr6 then most incautiously added, '^ I am a British 
officer, out of the country on particular business, and 
I hope you will not detain me a minute." The sus- 
picions of his captors being confirmed by this avowal, 
he was ordered to dismount ; he then exhibited to 
them General Arnold's pass ; but as he had called 
himself a British officer, they determined to search 
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him, and on finding the papers concealed in his stock- 
ings, they refused to let him proceed. The unfortunate 
officer was reduced to despair by this unexpected 
misfortune, and ofTered his captors any sum of money 
to let him proceed on his way ; but finding them 
resolved to do otherwise, he resumed the natural dig- 
nity of his deportment ; he begged of them to ask 
him no questions, and said that when he came to any 
commander, he would reveal all. 

On arriving at the nearest military post, his papers 
were transmitted to General Washington, and it be- 
ing evident that any farther attempts at concealment 
would be useless, he subsequently wrote the following 
letter to the commander in chief of the American 
army. 

" Salem, 34th September, 1780. 

" Sir, — What I have as yet said concerning my- 
self was in the justifiable attempt to be extricated ; I 
am too little accustomed to duplicity to have suc- 
ceeded. I beg your Excellency will be persuaded, 
that no alteration in the temper of my mind, or ap- 
prehension for my safety, induces me to take the step 
of addressing you ; but that it is to rescue myself 
from an imputation of having assumed a mean char- 
acter for treacherous purposes or self-interest ; a 
conduct incompatible with the principles that actuate 
me, as well as with my condition in life. It is to 
vindicate my fame that I speak, and not to solicit 
security. The person in your possession is Major 
John Andr6, adjutant general to the British army. 
The influence of one commander in the army of hii 
adversafy is an advantage taken in war. A cones- 
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pondence for this purpose I held ; as confidential (in 
the present instance) with his Excellency, Sir Henry 
Clinton. To favor it, I agreed to meet upon ground 
not within the posts of either army a person, who 
was to give me intelligence ; I came up in the Vul- 
ture man-of-war for this effect, and was fetched by a 
boat from the ship to the beach. Being there, I was 
told that the approach of day would prevent my 
return, and that I must be concealed until the next 
night. I was in my regimentals, and had fairly risked 
my person. Against my stipulation, my intention, 
and without my knowledge beforehand, I was con- 
ducted within one of your posts. Your Excellency 
may conceive my sensation on this occasion, and will 
imagine how much more must I have been affected 
by a refusal to reconduct me back the next night as 
I had been brought. Thus become a prisoner, I had 
to concert my escape. I quitted my uniform, and 
was passed another way in the night, without the 
American posts, to neutral ground, and informed I 
was beyond all armed parties and left to press for 
New York. I was taken at Tarrytown by some vol- 
unteers. Thus, as I have had the honor to relate, 
was I betrayed (being adjutant general of the British 
army) into the vile condition of an enemy in disguise 
within your posts. Having avowed myself a British 
officer, I have nothing to reveal but what relates to 
myself, which is true on the honor of an officer and 
a gentleman. The request I have to make to your 
Excellency, and I am conscious I address myself well, 
is, that in any rigor policy may dictate, a decency of 
conduct towards me may mark, that, though unfor- 
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tunaie, I am branded with nothing dishonorable, af 
no motive could bo mine but the service of my 
king, and as I was involuntarily an impostor. An« 
other request is, that I may l)e permitted to write an 
open letter to Bir Henry Clinton, and another to a 
friend for clothes and linen. I take the liberty to 
mention the condition of some gentlemen at Charles- 
ton, who, being cither on parole or under protection, 
were engaged in a conspiracy against us. Though 
their situation is not similar, they are objects who 
may be set in exchange for me, or are persons whom 
the treatment I receive might aflcct. It is no less, 
sir, in a confidence of the generosity of your mind, 
than on account of your superior station, that I have 
chosen to importune you with this letter. I have the 
honor to be, with great respect, sir, your Excellency's 
most obedient and most humble servant.'' 

The astonishment produced throughout the whole 
country, and especially in the American anny, by the 
discovery of the astounding treachery of an ofHcer 
high in command, was only eciualled by the feel- 
ings of indignation with which his conduct was re- 
garded. But notwithstanding the detestation in which 
the traitor was universally held, the accomplished 
young officer, who had fallen into the hands of hit 
enemies, was regarded with the greatest sympathy ; 
a feeling very much strengthened by his noble and 
manly bearing, under the trying circumstances in 
which he was placed, and his determination to meet 
his fate, whatever it might bo, with the simplicity of 
truth as well as with the courage of a soldier. 
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The first efibrt of Washington was to secure the 
traitori but having fieuled in this, by the escape of 
Arnold to the British man-of-war, his next care was 
to guard in every way from the possible effects of the 
meditated treason, especially by ascertaining, with all 
possible delicacy and caution, whether the disafieo- 
tion had extended to any other officers of the army. 
He then turned his attention to Major Andr6 himself, 
and determined to take such energetic and efficient 
measures in respect to that officer, as the laws of war 
and the emergencies of the case seemed to justify and 
require. He summoned a board of general officers, 
directing them to examine into the case of Major 
Andr6, to report a precise state of the same, and to 
give their opinion, as to the light in which he ought 
to be regarded, and the punishment that should be 
infficted. The board consisted of six major generals 
and eight brigadiers, as follows : ' 

Major Greneral Greene, President ; Major (jenerals 
Lord Stirling, St. Clair, the Marquis de la Fayette, 
Howe, the Baron de Steuben ; Brigadier Grenerals 
Parsons, Clinton, Knox, Glover, Patterson, Hand, 
Huntington, Starke. John Lawrence was the judge 
advocate general. 

The board having assembled in the meeting-house, 
at Tappan, in the state of New York, on 29th Sep- 
tember, 1780, Major Andr£ was brought before them, 
and the fc^owing letter firom Greneral Washington 
was read : 

^ The reader will ohserre, tint the hoard mm not a court martial, hvt 
merely a oout of inquiry, instructed to examine and report fiMsts, and In 
axprets an opinion. 
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" Gentlemen, — Major Andr6, adjutant general to 
the British army, will be brought before you for your 
examination. He came within our lines in the night, 
on an interview with Major General Arnold, and in 
an assumed character ; and was taken within our 
lines, in a disguised habit, with a pass under a feigned 
name, and with the enclosed papers concealed upon 
him. After a careful examination, you will be pleased, 
as speedily as possible, to report a precise state of his 
case, together with your opinion of the light in which 
he ought to be considered, and the punishment that 
ought to be inflicted. The judge advocate will at- 
tend to assist in the examination, who has sundry 
other papers, relative to this matter, which he will 
lay before the board. I have the honor to be, gen- 
tlemen, your most obedient and humble servant." 

The names of the officers composing the board 
were then read to Major Andre, and the president of 
the board informed him that various questions would 
be asked, but that the board desired him to feel at 
perfect liberty to answer them or not, as he might 
choose, and to take his own time for recollection and 
weighing what he said. On his being asked whether 
he confessed the matters contained in the letter from 
General Washington to the board, or denied them, 
he stated that his letter to General Washington con- 
tained the truth, and the letter was then read to the 
board (ante, page 164). He also gave a brief narra- 
tive of what occurred between the time of his coming 
on shore and that of his capture, to the eflTect, that 
he came on shore from the Vulture sloop of war in 
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the night of the 21st of September instant^ some* 
where under the Haverstraw mountain. That the 
boat he came on shore in carried no flag, and that he 
had on a surtout coat over his regimentals, and that 
he wore his surtout coat when he was taken. That 
he met General Arnold on the shore, and had an 
interview with him there. He also said that when 
he left the Vulture sloop of war, it was understood 
he was to return that night ; but it was then doubted, 
and if he could not return he was promised to be 
concealed on shore in a place of safety, until the next 
night, when he was to return in the same manner he 
came on shore ; and when the next day came he 
was solicitous to get back, and made inquiries in the 
course of the day, how he should return, when he 
was informed he could not return that way, and he 
must take the route he did afterwards. That the first 
notice he had of his being within any of the American 
posts, was, being challenged by the sentry, which was 
the first night he was on shore. He also said, that 
the evening of the 22d of September instant, he 
passed King's ferry between our posts of Stony and 
Verplank's points, in the dress he is at present in 
and which he said was not his regimentals, and which 
dress he procured after he landed from the Vul- 
ture, and when he was within the American post, 
and that he was proceeding to New York, but was 
taken on his way, at Tarrytown, as he mentioned in 
his letter, on Saturday, the 23d of September in- 
stant, about nine o'clock in the morning. He also 
confessed that certain papers, which were shown to 

VOL. II. 15 
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him, were the same that had been concealed in his 
boots, and that a pass for John Anderson, in the 
handwriting of Arnold, was the one he had exhibited 
to his captors. Being interrogated as to his concep- 
tion of the manner in which he came on shore, and 
whether he considered himself under a flag, he an- 
swered, that ^^ it was impossible for him to suppose 
he came on shore under the sanction of a flag, and 
added, that, if he came on shore under that sanc^ 
tion, he might certainly have returned under it." 
Throughout his examination Major Andre maintained 
a manly, dignified, and respectful deportment, re- 
plied to every question promptly, discovered no em- 
barrassment, sought no disguise, stated with frank- 
ness and truth everything that related to himself, and 
used no words to explain, palliate, or defend any 
part of his conduct. So delicate was he in regard 
to other persons, that he scrupulously avoided men- 
tioning names, or alluding to any particulars except 
such as concerned himself. General Greene spoke 
of Smith's house, in reference to the place of meetr 
ing between Andre and Arnold. " I said a house, 
sir," replied Andr6, " but I did not say whose house." 
" True," answered Greene, " nor have we any right 
to demand this of you, after the conditions we have 
allowed." The examination being closed. Major An- 
dr^ was asked whether he had any remarks to make 
(Ml the statements that had been presented. He re- 
plied in the negative, and said he should leave them 
to operate with the board. He was then remanded 
to the place of his confinement. 

After a full consideration of the subject, the board 
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made the following report^ which wat signed by 
eyery member : 

^^ The board having considered the letter from his 
excellency General Washington, respecting Major 
Andre, adjutant general to the British army, the con- 
fession of Major Andr^, and the papers produced to 
them, report to his excellency, the conmiander-in- 
chief, the following facts, which appear to them rela- 
tive to Major Andre. First, That he came on shore 
from the Vulture sloq) of war in the night of the 
21st of September instant, on an interview with 
General Arnold, in a private and secret manner. 
Secondly, That he changed his dress within our 
lines, and under a feigned name, and in a disguised 
habit, passed our works at Stony and Verplank's 
points, the evening of the 22d of September instant, 
and was taken the morning of the 23d of September 
instant, at Tarry town, in a disguised habit, being 
then on his way to New York, and when taken, he 
had in his possession several papers, which contained 
intelligence for the enemy. The board having ma- 
turely considered these facts, do also report to his 
excellency General Washington, that Major Andr6, 
adjutant general to the British army, ought to be 
considered as a spy from the enemy, and that agree- 
able to the law and usage of nations, it is their opin- 
ion he ought to suffer death. 

" Nath. Greene, M. Gen., President ; Stirling, 
M. G. ; Ar. St. Clair, M. G. ; La Fayette, M. G. ; R. 
Howe, M. G. ; Stuben, M. G. ; Samuel H. Parsons, 
B. Gen. ; James Clinton, B. Gen. ; H. Knox, Brig. 
Gen., Artillery ; Jno. Glover, B. Gen. ; John Pat- 
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terson, B. Gen. ; Edward Hand, B. Gen. ; T. Hunt* 
ington, B. Gen. ; John Starke, B. Gen. ; John Law- 
rence, J. A. Gen.'* 

These proceedings respecting Major Andr£ excited 
the deepest feeling throughout both armies. The 
final decision rested with Washington, and notwith- 
standing the equity of the sentence pronounced by 
the board of officers, yet there were so many exten- 
uating circumstances connected with the manner in 
which Andr^ had been seduced into the snare, that 
a hope was entertained by many even in the Amer- 
ican army, that he might be saved by the commander- 
in-cliicf from the last infliction of human power. 
But that great and good man was equal to the emer- 
gency, and although severely tried in his feelings, be 
was entirely satisfied that the extraordinary circum- 
stances of the case required the most signal punish- 
ment, and he did not shrink from what he regarded 
as a public duty. There was but one possible mode 
of saving Andr6, and that was to exchange him for 
Arnold, who had escaped to the British army. Sir 
Henry Clinton received, indirectly, an intimation of 
this, but he refused to listen to the idea for a mo- 
ment. He made every possible effort, however, to 
save the life of a favorite officer, who was condemned 
to death under circumstances of such melancholy 
interest ; and even sent a deputation with a flag of 
truce to the American commander, furnished with 
evidence to " prove Major Andre's innocence," and 
with such information as it was hoped would place 
the question in a different light from what it had been 
viewed by the American board. One of these com- 
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missioners was met by General Greene by the com* 
mand of Washington, and he went into a long exam- 
ination of the subject, contending that Andre could 
not be justly r^arded as a spy, because he landed 
under the sanction of a flag, and acted wholly by the 
directions of Arnold. The substance of this confer- 
ence was communicated to Washington, but it pro- 
duced no change in his opinion and determination. 

Meanwhile the sentence of the board of officers 
was communicated to Major Andr6 on the day it was 
given ; he manifested no surprise, and exhibited, 
during his whole confinement, a calmness of manner 
and a winning gentleness of deportment that excited 
the love and admiration of all who saw him. " I 
foresee my fate," he said to Colonel Hamilton, " and 
though I pretend not to play the hero, or to be indif- 
ferent about hfe, yet I am reconciled to whatever 
may happen, conscious that misfortune, not guilt, has 
brought it upon me. There is only one thing that 
disturbs my tranquiUity. Sir Henry Chnton has been 
too good to me ; he has been lavish of his kindness ; 
I am bound to him by too many obligations, and love 
him too well, to bear the thought that he should 
reproach himself, or others should reproach him, on the 
supposition of my having conceived myself obliged, 
by his instructions, to run the risk I did. I would 
not, for the world, leave a sting in his mind that 
should embitter his future days." He codd scarce 
finish the sentence, bursting into tears, in spite of his 
efforts to suppress them, and with difficulty collected 
himself enough afterwards to add, " I wish to be 
permitted to assure him, I did not act under this 

16* 



174 AMKltlCAII TBMAUn. 

imprtmioTtf tiui nvUnniiU^il to a ncamiiy impeded 
ufNin tfutf UM vAPttimry Up my tmn iridination, an to his 

lliH r(t(\tutni wnn timhly ajmplml witti^ and he 
wwUi Ui« following k'tti.*r Ut Hir Henry Clinton : 

" Hir, — Your C'Xc<?II«ricy in doubtli^tw alrimily ap- 
pri/X'd of the; fnanncr in which I wiim taken, and po«- 
mhly of the mttunin light in which my c^^nduct in 
c<inMideri;il, and the tmotmin deti^rrnination tliat w 
ini|x;nding. Under i\umi circurn^tancx^^, I have ob* 
tained (ieneml Wuifhingt/ni'H \HiTtn\%%\on to mtiA you 
thiK letti;r ; the t^p\i*j*X of which ix, to remove from 
your breaMt any Minffiicion, that I c^iuld imagine I was 
brmnd hy your exc^i^llency^H orders to ex(>OM5 myself 
Ut what has ha|i(M;n<5il. The ev(;nts of coming within 
an eni.*my'H fHrntH, and of changing my dress, which 
led me to my putmmi Mittiation, were contrary to my 
own int/;ritioriM, as th<;y were to your ortUitH ; and the 
circiiit/>fj)f rofiti; which I Utok to return, wnn imfiosed 
((s;rhaf>s uriuvoidahly) without alti;rnative U|>on me. 
I am fierfectly trarii|uil in mind, and prefsired for any 
iiite, to which an hone^tt zeal for my king's id.'rvicc 
may huve devoted me. In fwldreMHing mywelf to your 
excellency on thi« rK'^jawion, the forrji^ of all my obli- 
gatiomf to you, and of the attai;hment and gratitude 
I Ixtar you, recurs U) me. With all the warmth of 
my liearl, I give you (liank« for your excM^llency's 
profuMc kUuhum Up me ; and I Hc^nd you the most 
earnest wmhtm for your welfare, which a faithful, 
affectionate and rex|HJctfuI attendant cAm frame* I 
have a mother and two mnUsrn^ to whom tlie value of 
my (xnnmiMMion would be an object, as tlie loss of 
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Grenada has much affected their income. It is need- 
less to be more explicit on this subject ; I am per- 
suaded of your excellency's goodness. I receive the 
greatest attention from his excellency General Wash- 
ington, and from every person under whose charge I 
happen to be placed. I have the honor to be, with 
the most respectful attachment, your excellency's 
most obedient and most, humble servant." 

Of his captors, who were about to execute the mar- 
tial law, he made but one request ; it was his wish to 
die the death of a soldier, and he requested that he 
might be shot. " Buoyed above the terror of death," 
he wrote, in a touching letter to Washington, " by the 
consciousness of a life devoted to honorable pursuits, 
and stained with no action that can give me remorse, 
I trust that the request I make to your excellency at 
this serious period, and which is to soften my last 
moments, will not be rejected. Sympathy towards a 
soldier will surely induce your excellency, and a mil- 
itary tribunal, to adapt the mode of my death to the 
feelings of a man of honor. Let me hope, sir, that 
if aught in my character impresses you with esteem 
towards me, if aught in my misfortunes marks me as 
the victim of policy and not of resentment, I shall 
experience the operation of these feelings in your 
breast, by being informed that I am not to die on a 
gibbet." 

It seemed almost a refinement of cruelty that this 
request should not be granted ; but by the customs 
of war, a spy must suffer death in its most ignomin- 
ious form, and it was the opinion of Washington and 
the officers he consulted, that the present case ought 
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to form no exception. The determination not to 
grant the rcciuest was not made known to the pris- 
oner, it being deemed more humane to evade a reply, 
than to cause the painful sensations which a positive 
refusal would inflict. 

Major Andr6 was executed on the 2d of October, 
1780, at noon, at the Dutch village of Tappan, 
(Orangetown). His demeanor was such as to excite 
the admiration, the respect, and the sorrow of every 
beholder. With an easy and graceful carriage, a 
placid, but firm and thoughtful countenance — un- 
nerved by fear, he met his fate ; exhibiting the cou- 
rage of a soldier, and tlie meekness of a christian. 
He was dressed in the rich uniform of a British staff 
officer, with the exception, of course, of sash, gorget, 
sword, and spurs. The place of execution was near 
the centre of the encampment of the army, and in 
full view of many of its regiments. The officers of 
the American army performing duty on horseback, 
with (leneral Greene at their head, were formed in 
line on the road. The commander-in-chief was not 
present. To those whom Major Andr6 knew, par- 
ticularly those who made part of the board of general 
officers who pronounced on his fate, he paid the 
salute of the hat, and received the adieus of all with 
ease and complacency.* The event is graphically 
descriJxid by an eye-witness, whose account of the 
execution presents a most vivid picture of the whole 
scene. 

" The principal guard officer, who was constantly 

1 ratter of Major Bcojamin KusscU, in the New England Magazin*, 
for May, 1834. 
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in the room with the prisoner, relates; that when the 
hour of his execution was announced to him in the 
morning, he received it without emotion, and wiiile 
all present were affected with silent gloom, he re- 
tained a firm countenance, with calnmess and com- 
posure of mind. Observing his servant enter the 
room in tears, he exclaimed, ^ Leave me till vou can 
show vourself more manlv.^ His breakfast beinir sent 
to him from the table of General Washington, which 
had been done every day of his confinement, he par- 
took of it as usual, and having shaved and dressed 
himself, he placed his hat on the table, and cheerfully 
said to the guard ofiicers, ^ I am ready at any moment, 
gentlemen, to ^"ait on you.' The fiatal hour having 
arrived, a large detachment of troops was paraded, 
and an immense concourse of people assembled; 
almost all our general and field officers, excepting his 
excellency and his stafi^ were present on horseback ; 
melanchcdy and gloom pervaded all ranks ; the scene 
was afiecting and awful. 

'* I was so near during the solemn march to the 
fatal spot, as to observe every mo\'ement and partici- 
pate in ever)- emotion, which tlie melancholy scene 
was calculated to produce. Major Andre ^"alked 
from the stone house, in which he had been confined, 
between two of our subaltern officers, arm in arm ; 
the eyes of the immense multitude were fixed on him, 
who, rising superior to die fear of deatli, appeared as 
if conscious of the dignified deportment which he 
displayed. He betrayed no ^*ant of fortitude, but 
retained a complacent smile on his countenance, and 
pcditely bowed to several gentlemen whom he knew. 
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Henry Clinton, in his efforts to procure the release of 
Andre, argued with great abiUty that he could not 
be properly considered as a spy, yet he niade no 
complaint in the narrative which he sent to the Britr 
ish government, that his arguments had been disre- 
garded, or that the sentence was unjust. ' In pub- 
lishing the event to the army in general orders, he 
maintained the same reserve, as to the mode of 
Andre's death, and made no insinuation that his 
death had been caused by vengeance, injustice, or 
any improper act of the enemy. " The unfortunate 
fate of this officer," he said, ^^ calls upon the com- 
mander-in-chief to declare, that he ever considered 
Major Andr^ a gentleman of the highest integrity and 
honor, and incapable of any base action or unworthy 
conduct." 

Upon the whole, the fate of Andre cannot be 
regarded as disgraceful to himself, or as casting any 
stain upon the character of Washington. Both acted 
in the conscientious performance of duty. But it is 
a remarkable commentary on the unnatural system of 
war, that a man so universally respected and be- 



much-loved class-mate in Yale College, by the name of Nathan Hale, 
who entered the army in the year 1776. Immediately after the battle 
of Long Island, General Washington wanted information respecting the 
strength, position, and probable movements of the enemy. Captain 
Hale tendered his services, went over to Brooklyn, and was taken just 
as he was passing the outposts of the enemy on his return." Said 
Tallmadge, with emphasis, " Do you remember the sequel of thii 
story ? " " Yes," said Andr6, " he was hanged as a spy. But you 
surely do not consider his case and mine alike ? " Tallmadge replied, 
" Yes, precisely similar, and similar will be your fate." 

1 See also the remarks of Sir Samuel Romilly, on this subject, ia hit 
llemoirs, I. 140. 
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loved, should meet with an untimely and ignominious 
end for an act which no trae soldier could blame him 
for performiug. In lamenting his fate, however, it 
should not be forgotten that he was perfectly aware 
of the dangerous character of the enterprise before 
he engaged in it ; and his reward, in case of success, 
was to have been proportionally great. 

Major Andre was buried in an open field, near the 
spot of his execution. Forty years afterwards his 
remains were removed to England, and deposited in 
Westminster Abbey, near the monument erected to 
his memory by his royal master. 

SACRED TO THE MEMORY 
OF 

MAJOR JOHN ANDRlfc, 
Who, raised by his Merit, at an early Period of his Life, 

TO THE BANK OF 

ADJUTANT GENERAL OF THE BRITISH FORCES 

IN AMERICA, 

And, employed in an important bat hazardous Enterprise, 

FELL A SACRIFICE 

TO HIS ZEAL FOR HIS KING AND COUNTRY, 

On the 2d of October, 1780, aged 29, 
UniTersally beloved and esteemed by the Army in which he serred, 

AND LAMENTED EVEN BY HIS FOES. 

His gradoas Sovereign, 
KINO GEORGE III. 

Has caused this Monument to be erected. 
VOL. u. 16 
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ON A CHABOB OF 



AIDING AND ASSISTING BENEDICT ARNOLD. 



NEW YORK, 1780. 



The trial of Joshua H. Smith appropriately follows the foregoing 
account of the proceedings against Major Andre, as it develops many 
of the secret incidents of the conspiracy. The testimony iii the case, 
which was very voluminous, was written out by the judge advocate, and 
was transmitted, with the other papers of the court martial, to the gov- 
ernor of New York. They have remained in the Clinton family ever 
since, never haviug been printed in a more permanent form than that of 
a newspaper. Many years after the trial. Smith published his narra- 
tive, of which the title page was as follows : " An authentic narrative of 
the causes which led to the death of Major Andr^, adjutant general of 
his majesty's forces in North America. By Joshua Hett Smith, Esq., 
counsellor at law, late member of the convention of the state of New 
York. To which is added, a Monody on the death of Major Andr6. 
By Miss Seward. London : printed for Mathews & Leigh, 18 Strand, 
1808." This work is characterized by great bitterness, and although 
the author evidently had before him a copy of tbe written testimony 
produced to the court at his trial, he utters innumerable assertions 
widely different from the testimony itself, and from his original defence. 
It is a curious and interesting work, as exhibiting the character and 
opinions of the writer, but is worthy of but little credit upon matters of 
iact, except where the statements are confirmed by other authority. 
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TRIAL OF JOSHUA H. SMITH. 



As soon as the treason of Benedict Arnold became 
known, the commander-in-chief of the American 
army took decisive and enei^etic measm'es to ascer- 
tain how far the defection extended, and to punish 
all who had been in any manner cognizant of the 
traitor's designs. But it was satisfactorily ascer- 
tained, that no just ground of suspicion could be 
entertained against any of the American officers, 
although the conduct of Major Varick and Major 
Frank, the aids-de-camp of General Arnold, was 
investigated by a court of inquiry, at their own re- 
quest. There was one person, however, who had 
been loud in his professions in favor of the cause 
of liberty, against whom there were violent suspicions 
of a want of good faith in his connection with this 
affair. This was Joshua H. Smith, who went on 
board the Vulture sloop of war for Andr^, and in 
whose house the unfortunate officer spent the night 

16* 
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and day after it was determined not to return to the 
ship. Indeed, Andr^ had on a suit of Smith's clothes 
when he was taken prisoner. But litde doubt was 
at that time entertained, that Smith was cognizant of 
the whole plot, and he was arrested at FishkiU, in 
the night of the 25th of September^ 1780, by Colonel 
Gouvion, a French officer, whom Washington sent 
for that purpose. He was conducted, under guard, 
to West Point, and from that place to Tappan, where 
he was kept in confinement tiO he was tried by a 
court martial. 

Smith was by profession a counsellor at law, and 
was a person of substance and well connected in the 
province. The family had been previously suspected 
of disaffection. His eldest brother, afterwards the 
chief justice of Canada, had been banished within 
the British lines at New York for his unequivocal 
attachment to the British government, and another 
brother was generally deemed an enemy to the revo- 
lution. Smith himself was one of the delegates 
appointed from the county of Orange, to oppose, in 
the convention of delegates of the different counties 
of the province, in 1776, the measure of independ- 
ence then recommended and adopted by congress* 
After his arrest he was brought before General Wash* 
ington and some of the principal officers of the amgr, 
when his account of his knowledge of and conneclioD 
with the proceedings of Arnold was so confirmed, as 
to give strength to the suspicions that alnaify existed 
in regard to Iiis good faith. He acknowlec^^ that 
he went on board of the Vulture ; and that Aadit 
returned with him, and that he entertained that cfll» 
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cer at his house, and accompanied him a part of the 
way towards the city of New York ; but he denied 
emphatically that he was present at any interview 
between Arnold and Andr^, or that he was in the 
least aware of Arnold's plans. 

The court martial, ordered for the trial of Smith, 
assembled on September 30, 1780, the day after the 
examination of Andr6, and continued by adjournment 
about four weeks. The members of the court were 
Colonel H. Jackson, President ; Lieutenant Colonel 
Hait ; Major Ball ; Captains Jacob Wright, Drew, 
Frye, Sandford, Fowle, J. A. Wright, Marshall, 
Chase, and Tiffany. John Lawrence, Judge advo- 
cate general. 

The judge advocate laid before the court several 
charges against the prisoner, and produced to them 
certain resolutions of congress, of the 21st August, 
1776, and the 27th February, 1778, respecting the 
trial of inhabitants ; and he desired their opinion 
whether they had a competent jurisdiction to try the 
prisoner on these charges. Smith objected to the 
legality or propriety of his being tried by a military 
tribunal. He conceived himself only amenable to 
the civil authority of the state, to which he belonged, 
which had established the right of trial by jury in the 
constitution then recently established. '^ I was an<- 
swered by the court," he says in his narrative, " that 
I was tried by a resolve of congress, passed in the 
year 1777, authorizing the conunander-in-chief of the 
army, to hear and try by court martial, any of the 
citizens of the United States, who should harbor or 
secrete any of the subjects or soldiers of the king of 



188 AnnucAif mAL§* 

Gr#at nriUiinf kntmiti^ iitfim to fie uticb^ or nhmM 

cmyf futtlf if (ffund guilly, nhtnM im cmidcmned nod 
cniudjcuti^l HM a imiUir, «iMaiwin and ifpy^ To Ibii I 
otij<(^^^l^ i\tfii iita nmAw of (u^mifram^f jwd allude tOf 
wn» iHtmMy immtttl mtUmffr to Itie adofHion ^ the 
mfisml ctmniiunifmn of this IhtiUal Hisiif^f wiwn ihete 
W4ffii tuf b:^l iifniniAinUntfmUf mtd waif introdoeed to 
mt^ply iitii want of €:m\ jufmiU:ii*m» in that early 
»tag«; of th^ war ; anil tttat I eotiU not eonectirc hoir 
a nii^ro rtrnthtt of c/in^ij^ c^iukl atirogate a fuoda* 
niimtai artii;b; in any of iitft civil conirttttitiofM of the 
Unit#;d HisiUtn ; for, if mo, it ftmiUs the mihtary paim* 
mount Uf ihti civil atiitiority, and would cwtalilkh^ if 
iho court wirrc t/i ]pr(ff*jml tm my trials a preoed€«it 
dangi^ouM t/> the l't\f(triUin ftf the mibjeet; thai il 
woubl excite eventually i\ui indignatii/n of my (fiXkm 
ittiwAutn^ in i\(:%iuty\tm ottf: of thi; #;9(tal>lijfhed fmwA' 
\pUtn of lil^^rty tK;lon^in^ to the «uhject, awl the riiv 
lation of tlie right of tri;il fiy jury, one of the firindpol 
ftiHfitmn siMHi^jittil liy I'^in^ew* (fft their m^mmium from 
Great Britain, in tlie (h;<;laration of indejiewh^ce, aa 
well nM allowirtg the military an exU;nt of power to* 
comjiatihle with a fnta government/' 

Tlie c^nirt, afUrr r^^irwideration, were of ofnnion thai 
tliey Itfiil juriwiliction unihrr the rejj^ilution of ctmffrem 
of tlie ^th February, 1778, Ut try the pmomrr upon 
€Hm of the cliargcM |;referred ^igain^t him, and aa to 
tlie three (fiUtttHf tliey were of o{nnion that tlir^ bad 
mfi jurii^lii^tion. 

The jii/lKe mivtHUtUtf pro^i^cuting in the namo of 
ttie United HiuU^n of America, then exhibited the 
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following charge against the prisoner, namely, '^ For 
aiding and assisting Benedict Arnold, late major gen- 
eral in our service, in a combination with the enemy 
to take, kill and seize such of the loyal citizens or 
soldiers of these United States, as were in garrison at 
West Point and its dependencies." 

To this charge the prisoner pleaded not guilty. 
The judge advocate then called and examined wit- 
nesses in support of the prosecution. Their testi- 
mony was as follows : 

Samud Cahoon. On the night of the 521st of 
September instant, I went on board the Vulture sloop 
of war, belonging to the enemy, with Mr. Smith. 
He had been up at Fishkill, as he told me, and came 
down in the evening ; he said he wanted to speak a 
word with me, and I went with him up to his room, 
when he asked me to go with him that night a piece 
down the river. I told him I did not want to go ; 
he did not urge me hard. Then he said he must 
send me up express to General Arnold, and we should 
go over to the other house ; but, upon my telling 
him I had no mind to go, he seemed to urge my 
going, and said it was great business. I then agreed 
to go. We went over to his brother's, where I con- 
sented to go to Greneral Arnold's, and was furnished 
by Mr. Smith with a horse, and a paper to Major 
Keirce, and went off. I went on as fast as I could, 
and got to General Arnold's just before sunrise ; the 
general was not up. I delivered the letter from Mr 
Smith to a gentleman there ; and I was informed by 
the general, that there was no occasion for an an* 
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swer ; and I was told by him I might go on as quick 
as I could. I returned back, and sometime in the 
afternoon General Arnold passed me, and rode to- 
wards Mr. Joshua H. Smith's house. (Mr. Smith, 
the prisoner, here acknowledged that General Arnold 
arrived at his house that afternoon.) Near sundown, 
Mr. Smith spoke to me as I was going for the cows, 
and told me to come up, as the general wanted to 
speak with me. I went up with Mr. Smith to the 
room where General Arnold was, who asked me to 
go with him a piece that night. I said I could not 
go, being up the night before, and told him I was 
afraid to go ; but General Arnold urged me to go, 
and told me if I was a friend to my country, I should 
do my best. At last I asked the general where he 
wanted me to go, and the general and Mr. Smith 
said on board of the ship in the river ; that there was 
a man there the general wanted to see very much. 
Upon my asking the reason why he could not stay 
till the morning, General Arnold said it must be done 
that night ; and upon my saying I could not go 
alone, Mr. Smith desired me to go and fetch my 
brother. I went, and my wife being dissatisfied with 
my going, I went back to General Arnold, and toU 
him I did not want to go, and told him there were 
guard boats out ; he said there was no danger of 
them, and added if I did not go, he would look upon 
me as a disaffected man. I then went and fetched 
my brother ; and when we came back we stood out 
a great while before wc consented to go ; but at last 
we did, and there being a boat in the creek, mysdf, 
Mr. Smith and my brother went to the boat, and 
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rowed down to the ship. During my conversation 
with General Arnold and Mr. Smith, Mr. Smith was 
in and out of the room, and I do not recollect any 
particular conversation passing between Mr. Smith 
and General Arnold separate. No other conversation 
passed between Mr. Smith and myself on the way 
down, that I recollect, but Mr. Smith telling me not 
to pay anything to the people on board the vessel, 
which was General Arnold's charge likewise. We 
were hailed by the vessel, and Mr. Smith answered, 
" friends," and said we were from King's Ferry, and 
bound to Dobb's Ferry ; we were ordered alongside 
immediately. When we came alongside of the ship, 
Mr. Smith went on board and stayed, I think, not 
longer on board than a quarter of an hour ; he re- 
turned on board the boat with a man. We set olSf 
from the vessel, and rowed on shore : we landed at 
the Lorjg Cove, a little below Haverstraw, about half 
a mile below the dock, and about six miles from 
Stony Point. I heard no conversation between Mr. 
Smith and this person on the way ashore. I sat in 
the bow of the boat, and they in the stern, and I 
think if there had been any I could have heard it. 
When we came on shore, I heard the noise of a man 
at a bank above ; Mr. Smith went up, and returned 
inmiediately. The person we brought on shore then 
went up, and Mr. Smith staid with us, and asked 
my brother and myself if we would go on board the 
vessel again that night. I told him I was fatigued, 
being up the night before, and could not go. All 
this time the other person was not present, and I do 
not know where he was, but suppose he was up 
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against the bank, as he went that way. Mr. Smith 
said if we could not go we must do as we thought 
best, and would leave it to us, but made us no offer 
to return on board the vessel that night. 

The witness further testified, that himself and his 
brother then went up in the boat to Haverstraw 
creek, and Smith staid on the shore with them from 
their first landing, except when he went towards the 
bank and returned, as he had mentioned, until he 
went in the boat with them to Haverstraw creek. 
From thence the witness went with Smith to his 
house, but did not sec the person there that he 
brought on shore from the vessel. The person they 
brought on shore had a dark-colored coat on, but 
whether black or blue, the witness did not know, as 
he did not take notice of it. He never carried Mr. 
Smith on board the vessel again ; neither had he 
been on board before with him, and did not see Gen- 
eral Arnold at Mr. Smith's house when he returned 
that night. The witness had no conversation with 
Mr. Smith about carrying the man they landed on 
board again, except the conversation that took place 
on the shore, as he before mentioned ; and he re- 
ceived no reward or promise from Smith for bringing 
this person on shore ; but testified that General Ar- 
nold had promised him fifty weight of flour, which 
was before he went on board with Smith. General 
Arnold ordered them, when they went down in the 
boat, to take a sheep skin with them, to put around 
their oars, and the witness put one around his. 

Questions by Smith, the prisoner. Don't you 
recollect my telling you, in going down to the creek, 
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my intention in going was for the service of the 
country ? 

" You did tell me so." 

" Did Greneral Arnold persuade you a great deal 
to go ;. and did I appear anxious for your going ? " 

'^ He did. You did not appear anxious." 

" Whose business did you suppose it to be ? " 

'< General Arnold's and yours ; but I did not know 
whose it was. I was urged very hard to go by the 
general." 

By the Court. Did Mr. Smith or General Ar- 
nold tell you not to tell your brother what was wanted 
of him until he arrived at your house ? 

« Mr. Smitii did." 

" When you returned, did Mr. Smith tell you not 
to mention to anybody that you had been on board 
the vessel ? " 

« Not that I recollect." 

" Did you object to going on board at first be- 
cause you thought it was wrong, or because you were 
tired ? " 

" It was because I was tired, and I thought it 
wrong, also, to go in the night at that time of night." 

Joseph Cahoon. Last Thursday night week Mr. 
Smith sent word to me to come over to his house. 
When I came there he met me at the door, and sat 
down on the bench with me. On asking him what 
was his desire, he said he wanted me to go with him 
that night. On asking Mr. Smith where he wanted to 
go, he said, a little way down the river. On asking 
him how liur, and where, he said, I think, on board of 
the man-of-war, or ship — I am not certain which — 
VOL. II. n 
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as a fhg on business of General Arnold. I told 
him I was sorry I was wanted for that purpose, and 
said upon any other thing I was willing to senre him 
or the general. Mr. Smith asked me why, and said 
there was no hurt in g(Mng, as it was general boo- 
ness. On asking him whether he did not think we 
should be taken up by the water-^ard, (meaning 
the cmitinental water-^ard) he said, no — f<Mr he 
had a pass from the general to go, and the coont^- 
sign ; and said the countersign was ^^ congress," 
which, when he came up he must give, and so pass. 
Mr. Smith made answer to me, and said, ^^ Have yoa 
not always heard that I was a friend to the country, 
and did that which was always best for the coun- 
try ? '' I told him " yes," and always thought he 
was ; upon which I asked him why the flag was not 
sent down in the day-time, as it ought to be done ? 
He said, because it was to be kept private from the 
Inhabitants and common men. The officers, he said, 
knew it, and there was a man on board that the gen- 
eral wanted to speak to, and he must be brought on 
shore and carried on board again. I then told him I 
did not choose to go. He said there was no hurt in 
going at all, and if anything should come against me, 
he would defend me, and clear me from all. I told 
him he could not clear me if there was anjrthing bad 
in it. He afterwards got up and went into the house 
to General Arnold. General Arnold came out soon 
after Mr. Smith went in, and said, upon his coming 
out, that I need not be afraid to go with Mr. Smith, 
that it must be done for the good of the country, and 
it was not done in private, for the officers of the ferry 
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knew it, the captain of the water-guard also, and had 
the countersign, and it was not a secret to any per- 
sons but the inhabitants and common men. I thought 
at first it was not good, but thought otherwise upon 
the general's mentioning that it was known, as I have 
mentioned. The general also said Major Keirce had 
agreed to send him up a boat to the creek, at Colonel 
Hay's landing place, but had not done it, and he 
did not know the reason ; upon which Mr. Smith 
asked me if I would take his horse and ride down to 
the ferry, to see whether the boat was come. I ssud 
no, he might send his negro ; he ordered the negro 
to get the horse, and the negro went off. While the 
negro was gone, myself and my brother concluded 
not to go ; but both were afraid to tell the general of 
it, and did not go to him, and the time passed away 
until the negro came. When he came, I asked him 
what news concerning the boat ? He said he did not 
know, and he brought a letter from Major Keirce to 
the general, upon which I told my brother I would 
go up and tell the general. I had no mind to go ; 
as I was going up I met Mr. Smith in the entry, and 
he told me the general wanted to speak with me. 
He passed out to the stoop, and I went into the room 
to the general, who was sitting by a table with paper. 
On his speaking to me, I acquainted him I had no 
mind to go, as it was late, and said I would rather 
go in the morning. General Arnold said he must go 
to head-quarters by ten o'clock in the morning, and 
if I would not assist when I was required for the good 
of my country and congress, he would put me under 
guard immediately. Upon which Mr. Smith came 
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in, and I went out, and jiiflt aftnr this Mr. Smitli came 

out to the Btoo[), aflkcd my brothor and myself if we 

would have a dram, and gavo \m each ono. After* 

wardH the general came out, and Mr. Smith and my- 

iclf and broth(;r w(?re th(jre together. The general 

and Mr. Hmith talked tog(;ther, but what they said I 

do not know ; th(jy were withdrawn from u« ; the 

dlHtance I cannot cHtimate, but it waB Buch a diBtance 

that I could not hear what they said, as they talked 

low ; th(jy were no time of any value together ; may 

bo two minutes, may be more or less. My brother, 

Mr. Hmith and myKclf went down to the landing, 

about half a mile below King's Ferry, and passed off in 

the boat, and T think it was pretty well near midnight 

when we got off, Mr. Hmith had on a whitish coat, 

a pretty large one, which I think I have scon him 

wear before. Mr. Hmith told us, on the way, that 

when we came on board the vchhcjI, we had nothing 

to do but to sUiy on board the long boat, and when 

asked c|ueBtir>nH, to say nothing at all. When we 

came to the vchhoI they hailed us, and Mr. Smith 

answered " halloo,'' or some such a word, but I think 

it was not the word " fric5nd," and ujjon being asked 

where we were from, Mr. Hmith answered, ** from 

King's Ferry," and were bound to Dobb's Ferry, and 

they ordered us to come on board immediately. 

When we got alongside of the ship, Mr. Smith went 

on board, and staid a little time, but I cannot say the 

exact time, it might be a quarter of an hour, or a 

little longer, but the exact time I cannot say ; I wa« 

asked several (|ueBtions by men who came on board 

the boat, such as where we were from, and going to. 
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and who he was that came on board the boat ; at 
last orders came for every man, who was on board 
the boat belonging to the ship, to come out immedi- 
ately. Mr. Smith, after a little time, came on board 
the boat, and another man came with him, who had 
a dark-colored coat on, which I looked upon to be a 
watch-coat. I thought it was a watch-coat, because 
it covered the whole of his clothing ; then we rowed 
on shore at a place called the Long Clove, about six 
miles from Stony Point, where we landed ; and Mr. 
Smith went up towards the bank, a Uttle way from 
the water. I heard Mr. Smith and the person in the 
boat talk a little on the way ashore, but how much I 
cannot say, and I did not understand what they said. 
I did not see any man by the bank ; Mr. Smith staid 
a little while there, came back, and the other man 
went up, whom I did not see afterwards. When 
Mr. Smith returned, he staid with us, and came up 
with my brother and myself in a boat to a place 
called Crom's Island, in Haverstraw creek. When 
we landed, I stepped out and got down under a bush. 
I was drowsy, and had no conversation with Mr. 
Smith about returning to the vessel that night, neither 
had I any conversation with Mr. Smith about return- 
ing to the vessel with that man afterwards, and I 
declare I have not seen Mr. Smith from that time 
until this day. General Arnold promised me fifty 
weight of flour for going on board the vessel, but I 
never saw it ; ^ Mr. Smith did not promise me any- 
thing for it. Mr. Smith, after his return, did not 
desire me to keep it a secret. Upon the boat com- 
ing alongside the vessel the tide was flood, and we 

17» 
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wore all three upon our Ic^, keeping the boat from 
the side of the vcHm:\, and one on board said, ^^ come 
on board/' upon which Mr. Smith went. I did not 
hear Mr. Smith inc(uire for any person uj>on his 
going on board, but lost sight of him immediately, as 
he was ui)on deck. After we got out from the ship, 
Mr. Smith t^)ld mo to row ashore to Long Clove. 
He steered the brmt himself. The time we arrived 
at the Long Clovo I do not know ; but it was about 
daybreak when we got to Crom Island, and when we 
got to Mr. Smith's house it was after daylight. We 
were not hailed on our way down, but by the ship ; 
neither were we on our way returning. When we 
came to Mr. Smith's house, after our return from the 
ship, to the best of my knowledge I saw General 
Arnold come out of Mr. Smith's house and go into 
the nec^;ssary house. lie walked lame, and had on 
a blue coat and white brooches. I am sure he was 
the same man who I saw before I went on board the 
vessel, who was called Gonoral Arnold, as well as I 
can judge from my knowledge of men. Mr. Smith 
gave me a sheep-skin, when I loft his house, and car- 
ried it down to the lK>at, and he and myself muffled 
my oar with it, and my brother muffled the other, 
and after we returned to Crom's Island, Mr. Smith 
told us to take the shoep-skin off from the oars, and 
throw the o^xrs u[K>n the grass ; one of the sheep-nkins 
was taken off. 

Colanel James TAmngiiton. ' I supposed there 

> Colons;! Livinf^nUm wa«» him«M!ir, at one time, a1nio«t mmfMscUsd of 
being ar/|uamti^l with AmoUVn plann. lUt cotnmamled at Verplaock*! 
Point| and from th« proiimity of hi« pott to the enemy, and sereral 
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was an intimacy between Mr. Smith and Benedict 
Arnold, from the passes tlie former had from General 
Arnold. Mr. Smith was at my quarters two or three 
times, within a fortnight and tliree weeks ago, and 
previous to General Arnold's going off to the enemy. 
His stay was very short, and he produced me a pass 
from General Arnold, to pass by tlie guards at all 
times ; he also had an order from General Arnold fwr 
a light boat, on the quarter-master, at King's Ferry, 
and General Arnold requested me to see that tlie 
quarter-master furnished him with a light boat, if 
there was one to be had. Mr. Smith then informed 
me, that lie was upon a plan, in conjunction with 
General Arnold, to gain intelligence of tlie utmost 
importance, and tliat he expected to meet a gentle- 
man for that purpose near Dobb's Ferry, but did not 
mention tlie time when he expected to meet him. 
He then agreed with the lieutenant of my guard- 



concurring circumstances, misrht ho very fairly prosuroeil to have heen 
either directly or indirectly concerned in Arnold's mancruvres. By a 
very laconic letter, Washington ordered that officer to come to Kim 
immediately. Livingston expected, at least, a severe scrutiny into his 
conduct, hciug fully aware, though conscious of his innocence, that cir- 
cumstances were unfavorable. But Washington made no inquiries into 
the past, nor uttered a syllable that implied distrust. He told Colonel 
Livingston, that he had sent for him to give him very special orders, to 
impress upon him the danger of his post and the necessity of vigilance, 
and to communicate other particulars, which could only be done in a 
personal interview. In conclusion he said it was a source of gratifica- 
tion to him, that the post was in the hands of an officer, whose courage 
and devotedness to the cause of his country, afforded a pledge of a faith- 
ful and honorable discharge of duty. Let the reader imagine the grate- 
ful emotions of Colonel Livingston, his increased esteem for his com- 
mander, and the alacrity with which, under such an impulse, he went 
back to his station of high trust and danger. Sparks's Life of Arnold, 
p. 253. 
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boats to have a watch-word, so that the lieutenant 
might let him pass at any time, by day or nig^t, by 
the boats, without his being detained. I neither 
heard nor saw anything of Mr. Smith until last Fri- 
day night week, just before dark. He stopped at 
my marquee for a few minutes. I asked him where 
he was going. He said up towards General Ar- 
nold's, or that route, and I gave him one letter to be 
delivered to General Arnold, and another to Governor 
CUnton, as he had informed me it was likely he 
would go that route. I then urged him to stay 
awhile and take supper or a drink of grog. He 
informed me that there was a gentleman waiting for 
him, who had just rode on, and was in a hurry to get 
off. He informed me his business was very urgent, 
and I did not insist on his staying any longer. He 
then rode off and I did not see the person who 
was with him, it being dark and he having rode for- 
ward. 

" Do you know of Mr. Smith having made use of 
the guard-boat or watch-word ? " 

" I do not know." 

" Did Mr. Smith inform you, before the time you 
have mentioned, that he was employed by General 
Arnold to get intelligence ? " 

" Mr. Smith never was more than two or three 
times at my quarters, and mentioned it the different 
times he was there." 

" When Mr. Smith was at your quarters, and 
mentioned that there was a person with him, did 
you not desire him to request the gentleman to walk 
in?" 
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*^ I did, and he informed me the gentleman had 
rode on slowly, and he was in a hurry to go after 
him/' 

Colonel Harrison was next produced on the part of 
the prosecution and sworn. 

Mr. Smith objected to Colonel Harrison, and also 
to Lieutenant Colonel Hamilton, being admitted to 
give evidence respecting any confession that he might 
have made in their presence. The court, however, 
upon consideration, decided that these officers should 
be admitted to give evidence upon this point. 

Colonel Harrison.^ I was at Robinson's house 
on Tuesday or Wednesday last, to the best of my 
recollection, and was requested by one of the gentle- 
men of his Excellency's family, or some officer who 
was there, to go into a room to hear the examination 
of Mr. Joshua Smith, the prisoner, who I understood 
had been apprehended the preceding night, and 
brought there by Colonel Gouvion, in consequence 
of orders from General Washington. When I went 
into the room, I found the General, the Marquis de 
la Fayette, General Knox, Colonel Hamilton, and 
Mr. Smith. In a little time after, to the best of my 
recollection, the general mentioned to Mr. Smith, 
that he must be apprized of what had happened, and 
told him that he thought, or advised him, I don't 
recollect which, that he had better make a candid 
confession of all he knew with respect to the matters 



1 Harrison's testimony, says Smith, in his narrative, was imperfect on 
the mo8t material points, as he detailed those parts that militated 
against me in support of the charge, and excluded those that favored my 
life, p. 133. 
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that had been carrying on, I think by General Ar« 
noldy and added again that it might be better for him 
to act with openness and candor. Mr. Smith upon 
this made the most solemn protestations of his irnuv 
cence, and of his ignorance that General Arnold had 
been carrying on any matters injurious to the states ; 
professed himself to be a warm friend, and that his 
person and profierty, or his purse, I don't recollect 
which, had been devoted to their service. Mr. Smith 
continued to repeat his innocence of the matters then 
under consideration ; and, to the best of my rec<4- 
lection, made an appeal to the Almighty, who^ he 
said, could witness the integrity of his heart. After 
having made these asseverations, the general obserfed 
to Mr. Smith that he was in possession of tadB and 
evidence, ttiat would place his conduct in a very 
difTcrent point of view with respect to the matter in 
question. Till this [)criod Mr. Smith appeared to 
support )iimH(;lf with firmness and consistency. He 
then proceeded to tell the general that he would 
relate all he knew, and on being asked to inform 
whether an ofTicer, or the adjutant general of the 
British army, I don't recrjllcct which, under the as- 
sumed name of John Anderson, liad not been brou^t 
on shore by him from the Vulture ship of war, he 
said that he liad. Mr. Smith said he had been pre- 
vailed on, on the night of the preceding Thursday, 
to go on board that vessel by General Arnold, to 
carry a letter or a message, I don't remember which, 
to Colonel Beverly Ilobinson, and whom he expected to 
bring with him when he came l>ack in the first instance, 
for the purpose of an interview with General Arnold, 
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for intelligence or on business, I don't recollect pre- 
cisely the expression, of importance to the states. 
That as soon as he was on board of the vessel, it 
¥ms concluded that an officer, who, Mr. Smith said, 
he only knew by the name of John Anderson, should 
return with him instead of Robinson. That the inter- 
view took place at die shore between Arnold and this 
officer. That Arnold and the person or officer whom 
he had brought on shore, were at his house after- 
wards — the same night that he furnished this person 
under the assumed name of John Anderson, with a coat 
to di^uise himself, and that he had taken the unifoim 
coat, which he, John Anderson, had on before, and 
retained it. That he, Mr. Smith, crossed the ferry 
at Stony Point, on Friday evening, in order to con- 
duct Mr. Anderson to the White Plains, on his way 
to New York, and was stopped, I think he said, to 
the best of my recollection, that night, at Crom pond, 
or near it. Mr. Smith, in the course of the examina- 
tion, invariably declared that his object was to obtain 
intelligence for us, and assigned, upon its being ob- 
served by the general or some gentleman who was 
present, that the mode he had adopted appeared illy 
calculated for that end, as he was to procure it on 
board one of the enemy's ships of war, that he 
thought it probable Colonel Robinson might be dis- 
posed to give such as would be beneficial to us, or 
serviceable, from a wish to have some favor, or I 
think, countenance shown with respect to his estate, 
which ¥ms in our hands. It ¥ms observed to Mr. 
Smith, that supposing it possible to conceive that he 
was really serious in the matter with respect to Rob- 
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thejr were told, that if thej proceeded, thej woald 
nin the risk of being taken up, as there were parties 
of militia below, or of cow-boys, which I anderstood 
were parties from the enemy, who woald be eqoally 
dangerous, as it was in the night." 

^' Did Mr. Smith mention how long General Ar- 
nold and this person nnder the name of John Ander- 
son, continued at his house ? " 

*^ I donH recollect that the time of their beii^ 
together there was mentioned." 

*^ Yon are positive that Mr. Smith mentioned that 
this person under the name of John Anderson, and 
General Arnold, had an interview at his house ? " 

** I am positive Mr. Smith said they had an inter- 
view at the landing, and from the whde tenor of 
Smith's confession, I had not a doubt in my mind, 
at the time, that they were at his house ; but I am 
not certain that Mr. Smith explicitly declared they 
were, though I verily believe he mentioned it." 

The Prisoner. After the time you say you thought 
me firm, and previous to my proceeding in this con- 
fession, did not his Excellency desire me to give an 
account of my conduct for the last ten days past, 
and whether I did not know General Arnold was 
gone off? 

*' I recollect that you, whether by request of the 
general or of your own accord, undertook to give an 
account of your conduct for some days preceding. 
It is possible and even probable, that the general 
might have asked such a question respecting General 
Arnold, but I don't recollect it precisely." 

^* Did not General Washington first mention that 
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this man I brought on shore was the adjutant of the 
British army ? " 

'^ I believe Greneral Washington, when he asked 
you if you had not brought a person from on board 
the Yuhure, called him an officer, or the adjutant 
general of the British army," 

'< From this account I gave, did I not say that 
General Arnold assured me that Robinson was to 
give intelligence ? " 

'< You mentioned, that in the first instance you 
expected that Colonel Robinson was to come on 
shore from the Vulture with you, to meet Greneral 
Arnold. You said repeatedly and constantly, that 
your object was to gain intelligence which would 
be important and beneficial to the states. I don't 
recollect that you mentioned that General Arnold 
assured you that Robinson was to give intelligence, 
but you might have said so." 

^^ When I mentioned that Anderson and not Rob- 
inson came on shore, did you not hear me say that I 
conceived that Anderson was to do Robinson's busi- 
ness, and give his communications to General Ar- 
nold ? " 

^^ You said that you imagined that matters were so 
arranged, on board the vessel, that Anderson was to 
answer the same purposes." 

'^ Was I not particularly interrogated by some of 
the gentlemen present, with respect to Anderson's 
dress, when I first saw him on board the ship ? " 

" You were questioned about his dress, and to the 
best of my recollection, said that he had on a uniform 
coat, and a blue surtout or a great coat over it" 



908 IMEBICAir TBIALf* 

<< Did I assign no other reason but that of being' 
unwell, for not returning Anderson on board the 
ship ? " 

^* To the best of my knowledge you said you 
could not do it, as you had tlie ferer and ague. 
When it was observed tliat it was strange that a man 
was in such a situation as not to be able to go a few 
miles by water, and could go a long journey, or a 
considerable distance by land, you might have added 
some other reasons, but if you did, I do not recollect 
them." 

lAeutenant Colonel Alexander Hamilton.* I was 
present when Mr. Smith, Uie prisoner, made bis con- 
fession before the gentlemen already mentioned by 
Colonel Harrison, which was substantially as fol- 
lows : — That he had been employed by Major Gren- 
erals Howe and Arnold, for the purpose of procuring 
intelligence from the enemy ; tjrnt General Arnold 
informed him of an interview he was to have with 
Colonel Robinson, of the British army, in which he 
assured him he expected to derive information of 
importance, and wished to engage Mr. Smith to go 
on board the Vulture sloop of war, then lying in the 
North river, to bring Colonel Robinson on shore for 
the purpose of that interview ; that he gave Mr. 
Smith an order for a boat to execute this commis- 



< " General Knox and Colonel Hamilton came, in testimonj, more 
pointed to the exact truth of what I had declared, especially the latter, 
wbotte evidence was perfectly correct, by which was anticipated what 
must have been otherwise extracted in cross-examination ; yet Hamil- 
ton artfully threw in a chain of reasoning, tending to proTe my being in 
full knowledge of General Arnold's intentions." Smith's Narrative^ 
p. 133. 
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sion ; that he went secretly and in the night on board 
the Vulture, to the best of my recollection, with a 
note from General Arnold to Colonel Robinson ; that 
his being on board was known not only to Colonel 
Robinson, but to the officers of the vessel ; that 
instead of Colonel Robinson, a person under the 
name of John Anderson, came on shore with him ; 
that General Arnold and Anderson were that night 
and the next day ut his (Mr. Smith, the prisoner's) 
house ; that he was an absolute stranger to the busi- 
ness they transacted ; that he was not able to return 
with Mr. Anderson in the same manner he had 
brought him to the interview, on account of his hav- 
ing the fever and ague ; that he therefore took a 
different mode, and proceeded with him by King's 
Ferry towards the White Plains ; that he left him on 
the road, I do not exactly recollect at what place, and 
returned himself; that either previous to his setting 
out, or in the course of the journey, he assisted Mr. 
Anderson to exchange the clothes he had for others, 
which Mr. Smith furnished, I believe he said, at the 
desire of General Arnold ; that he understood from 
General Arnold, before he undertook the commission, 
that his (General Arnold's) hopes of procuring intel- 
ligence from Colonel Robinson were founded on 
Robinson's desire to make terms for the safety of his 
estate. Mr. Smith, in the course of his examination, 
asserted his innocence of the transactions between 
General Arnold and Mr. Anderson, with very solenm 
protestations and appeals to heaven. On being 
pressed as to the possibility of his having given this 

interpretation to the business he was concerned in, 

18* 
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from the circumstances of Colonel Robinson having 
come up in a king's vessel, which must necessarily 
have been with the privity of Sir Henry Clinton, 
having deputed a third person to represent him in a 
matter which would have been to all intents and 
purposes treason, the giving intelligence to an en- 
emy, as pretended by General Arnold, and of his 
having been received, and a third person sent, in 
presence of the officers of the ship, all which denoted 
that the object of the interview must have had the 
sanction of Sir Henry Clinton, as before intimated, 
and consequently must have been for promoting the 
interests of the enemy. Mr. Smith appeared at first 
a good deal embarrassed, but finally replied that he 
acted from the perfect confidence he had in General 
Arnold, whose rank and services to the country would 
not suffer him to entertain the least suspicion of his 
being cu[)abic of entering into a treasonable combi- 
nation with the enemy. Mr. Smith, on being ques- 
tioned if the person he brought on shore was dressed 
in a uniform, answered that he could not perfectly 
distinguish whether he wore a uniform or not, but 
that ho hud on a red coat, with a blue surtout, Mr. 
Smith also acknowledged, in the course of his exami- 
nation, to the Ixjst of my memory, that he had carried 
a pass on board the Vulture for John Anderson, 
from General Arnold. From the subsequent cir- 
cumstances, this John Anderson proves to be Major 
Andr6, adjutant general to the British army, who has 
recently suffered death. 

The Court. Did Mr. Smith mention his hav- 
ing been on board the Vulture before he brought 
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this person, under the name of John Anderson, on 
shore ? 

" Not to my knowledge. I was not present at the 
whole of the confession." 

The Prisoner. Was not my reason given for 
going on board of the ship in the night, and was it 
not that General Arnold told me he did not wish the 
source of his intelligence as yet to be known to every- 
body ? 

" I have a faint recollection that it was." 

" Don't you recollect that I said I was very roughly 
used by the officers of the watch on board the 
ship ? " 

" I think I do, on your first arrival, or rather on 
your approach." 

/' How then could it be with the officers' privity 
that I came on board ? " 

<^ I did not suppose that the officers of the ship 
had a previous knowledge of your intention to come 
on board, but in the roughness of sea manners, gave 
you the kind of reception you mentioned to have 
met with, as you complained of no rude treatment by 
the other officers after you were once known, and 
acknowledged that they were acquainted with your 
communication with Colonel Robinson. By commu- 
nications I mean that you came on board on business 
with Colonel Robinson. You acknowledged the 
officers of the ship were also acquainted with the 
person, John Anderson, having been sent on shore 
with you." 

<< Do you mean that I declared my ignorance as to 
General Arnold's designs, as they were then discov- 
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ered, or of General Arnold's intentions in sending 
me on board the vessel ? " 

** You declared your ignorance of any criminal in- 
tention whatsoever in General Arndd.'' 

'^ Don't you recollect my saying that General Ar- 
nold, when he applied to me for a coat for Anderson, 
said he was only a merchant, and from prid3 had 
borrowed a coat from an officer in New York ? '* 

« I do not." 

^^ Don't you recollect my appealing to you^ before 
the gentlemen present, at the time of the exanuna- 
tion, with respect to my political character, as &t as 
you knew it, and whether a charge of that kind could 
be laid against me, without the highest proof of my 
being knowing to Arnold's design ? " 

" I recollect you appealed to me respecting your 
political character, and that my answer was that in 
the early part of this contest, you had exhibited 
appearances of an intemperate zeal for the cause of 
America." 

" What do you mean by an intemperate zeal ? '* 

" An excessive warmth." 

" Was not my character in New York always es- 
teemed as a warm friend to the cause of America, 
before we quit the oity, as far as came to your knowl- 
edge ? " 

^^ Many persons esteemed you as a zealot on the 
popular side, though intimations of doubt have been 
made to me of the sincerity of your pretensions^ I 
beUeve from a suspicion of your family." 

" Was it from any suspicions against me, or from any 
part of my political conduct, that you could learn ?'' 
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" Not from any part of your own political con- 
duct." 

" Do you recollect my conduct in New York on 
the 6th of March, 1775 ? " 

" Not precisely on that day, but on the preceding 
evening I do recollect it. You then appeared active 
to promote the interest of the whig party, and I be- 
lieve at that time you were sincere." 

" Before I gave a detail to General Washington, 
at Robinson's house, of my transactions with General 
Arnold, was I not requested to do it, the general 
limiting me to the last ten days ? " 

" You were asked to give an account of everything 
you knew of General Arnold's transactions within a 
short time past. I do not remember the precise 
period." 

" Was it in consequence of threats from General 
Washington, that I gave that account ? " 

" Colonel Harrison has already given a just idea of 
what passed from the general to you on that occa- 
sion. The general expressed himself with some 
warmth." 

" Did you not hear his Excellency tell me that 
General Arnold was gone off to the enemy ? " 

" I believe I did." 

^^ Did I not confess that I was ignorant of his going 
off, upon the general's informing me of it ? " 

" I believe you did." 

" Don't you recollect that General Washington 
mentioned to me, that this man whom I brought on 
shore by the name of John Anderson, was the adju- 
tant general to tlie British army ? " 
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« I think I do." 

<^ Did I not appear very much surprised at hearing 
it?" 

" I do not exactly recollect your appearance at 
this time." 

Question by the prisoner to Colonel Harrison. 
Did you not see surprise in my conduct, on being 
informed that the person whom I brought on shoie 
was adjutant general to the British army ? 

Harrison. As I observed before, you in the com- 
mencement of your examination behaved with great 
firmness and great consistency, but on matters being 
disclosed to you, and the general's telling you it 
would be better to make a candid and open confes- 
sion, you discovered a good deal of surprise ; and 
here I would observe, that it was only the afternoon 
of the preceding day that General Washington him- 
self had received an account of the capture of Mr. 
John Anderson, who afterwards proved to be Major 
John Andr6, adjutant general to the British army, 
and of the escape of General Arnold to the enemy ; 
supposing your examination was on Tuesday, it was 
on the preceding day that General Washington had 
received an account of the capture of Major Andr^, 
the adjutant general to the British army, and of Gen- 
eral Arnold's having gone off to the enemy ; and 
that you had been seized, the night of General Ar- 
nold's escape, by Colonel Gouvion, and brought down 
to Robinson's house in the Highlands, and probably 
had not had the means of knowing these events, un- 
til the period of your being informed of them by the 
general. As to the motives of your surprise, I can- 
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not undertake to say what they were. I recollect 
that Mr. Smith mentioned, in the course of his exam- 
ination, that when he approached or was near the 
Vulture, the precise expressions I do not recollect, he 
was hailed, and received some rough language, but I 
did not understand, after he was on board the vessel, 
that he received any incivilities or rough treatment 
from the officers of the ship. I also recollect, that 
upon questions being asked Colonel Hamilton, about 
the mode of Mr. Anderson's going to Mr. Smith's 
house, it appeared to me that Mr. Smith left Arnold 
and Anderson together at the place of landing, and 
that he himself proceeded in the boat with the two 
persons to some upper landing, and that there had 
occurred some difficulties about going on board the. 
vessel again. 

Question by the prisoner to Lieutenant Colonel 
Hamilton. Don't you recollect that when I said 
that I had brought one Anderson on shore, I said 
that I understood that Anderson was to n^otiate 
Robinson's business with General Arnold ? 

Hamilton. You did profess that supposition. 

Question by the court to Samuel Cahoon. Do 
you know who wrote the letter you carried to Gen- 
eral Arnold ? 

Cahoon. I don't know, I got it from Mr. Smith ; 
I don't know whether the letter was sealed or not ; 
it was night when I got it, and had it not out of my 
pocket until I got to the general's. 

" Had you particular directions not to deliver that 
letter to any person but the general ? " 

" To the best of my recollection I had not." 
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Camdius Lambert. The piisooer paned King's 
Feny betwixt dayiigbt and dark, io eouqnuDy widi 
anotiier geotleman and a negro with him ; the negro 
I took to be Mr. Smith's waiter, but the daj of the 
week, or day of the month I can't recollect ; it was 
bst month, and as near as I can tell it was the week 
before last, and was near about the time of the firing 
at one of the enemy's vessels, in the North nver, but 
whether before or after I can't teU ; Mr. Smith 
seemed to hurry us a good deal, and toU us he 
would give us something to revive our quiits ; this 
was upon the water as we were going over ; I do 
not recollect the person's name who crossed with Mr. 
Smith ; it was between daylight and dark, and as 
near as I can tell, he had on a large coat, dark-co- 
lored, either brown, blue, or black, and had on a 
round hat and boots ; Mr. Smith and this person 
crossed from Stony Point to Verplank's Point. 

" Have you seen the person since, that crossed 
with Mr. Smith ? " 

" Not to know him." 

" Did you hear any conversation between Mr. 
Smith and this person, while in the boat crossing ? " 

" Mr. Smith got in the bow of the boat, and this 
man on the side of the boat ; and as we were cross- 
ing, Mr. Smith walked up to the man, and whispercHl 
a word or two to him, which I did not hear." 

" Did Mr. Smith, when he told you he would give 
you something to revive yourself, when you were 
crossing, tell you how far he had to ride that night, 
or the way he was going, or did he give you anything 
when you landed ? " 
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*' I did not hear him say which way he was going, 
or how far he was to ride ; when we landed he called 
the cockswain of the boat into the house." 

Henry Lambert, Mr. Smith crossed Kmg's Ferry 
the week before last, in company with another gen- 
tleman ; it was in the dusk of tlie evening ; I do not 
recollect the day of the week or day of the month he 
crossed ; it was after firing on the enemy's ship in 
the North River, but I do not know how long ; I do 
not know the person's name, neither do I recollect 
his dress. I steered the boat ; they had horses with 
them ; Mr. Smith seemed to be in a hurry to cross, 
and on the water, as we were crossing, told us he 
would give us something to revive our spirits, if we 
would row across soon ; Mr. Smith had also a negro 
man along with him ; I did not take notice of the 
horse the gentleman rode who was with Mr. Smith ; 
Mr. Smith and the person crossed from Stony Point 
to Verplank's Point. 

" Have you seen the person since who crossed the 
ferry with Mr. Smith ? " 

" If I have seen him I have not known him." 

" Did Mr. Smith give you anything after you had 
crossed the ferry ? " 

" Yes ; after we crossed the ferry, Mr. Smith 
called for the coxswain of the boat, and went into 
Welsh's hut, upon which I went, and he gave me an 
eight doUar bill." 

" Where was the other gentleman at this time ? " 
, " I don't know." 

" Did Mr. Smith tell you the reason of his hurry^ 

VOL. II. 19 
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ing you was, that he wanted to gain some distant 
place that night ? " 

<' He did not. Neither did he mention what his 
business was." 

" Did you hear any conversation between the per- 
son and Mr. Smith in the boat ? '' 

'^ I did not ; but when Mr. Smith was coming 
down to the ferry, he called out to Captain Cooley, 
and told him in three weeks' time we would be in 
New York. Captain Cooley answered, * I don't 
know ; ' Mr. Smith then said, * well, let it be three 
months ; ' Mr. Smith seemed to be very lively, and 
in a joking humor, when he said it. Mr. Smith and 
the person who crossed with him were both on 
horseback at the time ; the other person said nothing. 
When Mr, Smith said the words aforementioned to 
Captain Cooley, he called for some liquor, drank it, 
and pushed down to the ferry, and asked for the 
ferry-men." 

Lambert Lambert. Mr. Smith crossed King's 
Ferry in company with another person in the even- 
ing, but the day of the week or day of the month I 
do not recollect. I cannot tell how long it was ago ; 
I know not the person's name who crossed with him ; 
neither have I seen the person since to know him. 
I don't recollect any con-versation between Mr. Smith 
and the man in the boat, but Mr. Smith was joking a 
good deal with the ferry-man as he crossed ; Mr. 
Smith did not mention where he was going to, or what 
his business was ; it was the week before last ; Mr. 
Smith and the person crossed from Stony Point to 
Verplank's Point. 
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" Did Mr. Smith cross the ferry in your boat at 
any time within a week, before he (tossed the even- 
ing you have mentioned ? " 

" I don't remember that he did." 

[Mr. Smith here admitted that he crossed King's 
Ferry on Friday evening, the twenty-second day 
of September last, from Stony Point to Yerplank's 
Point.] 

fftUiam Van Veari. Mr. Smith crossed King's 
Ferry from Stony Point to Yerplank's Point in the 
evening of a day in the week before last, in com- 
pany with another man, and a negro boy was with 
him ; each of them had a horse ; the day of the month 
I do not recollect ; I have not seen the person since to 
know him ; he had a black, blue, or brown great-coat 
on, a round hat, and a pair of boots ; I did not hear 
any conversation pass between Mr. Smith and the 
person in the boat ; neither did I hear Mr. Smith say 
which way he was going; Mr. Smith seemed to 
hurry us a good deal ; ComeUus Lambert, Henry 
Lambert and Lambert Lambert were boatmen and 
along with me. 

Benjamin Acker, Mr. Smith (tossed just in the 
dusk of the evening King's Ferry from Stony PcMnt to 
Yerplank's Point, but I don't rec<dlect the day of the 
month or the day of the week ; it was after the fiiii^ 
upon one of the enemy's ships in the North Riv^, 
but I don't know how long; there was a person 
with Mr. Smith, but I don't know his name ; I have 
not seen that person since to know him ; the perscHi 
had a pretty big round hat on, and a great coat, 
which I toc^L to be blue, and boots ; they had horses 
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y^ ^^jm Mr. ikitilh naA A^ y^simm vUk tke^ ircte 

WiUiftm /Mtte^Mu On Friiibr eif^nmug^ jm^ at k 

nv^^ftb^ Mr. f$f»ilti caime to mw tent, at Kin^c I^<c*vj^f 
^m Hu^tf V*m$t mAh. afikr wan ^mn^ witli a ^endfe' 
iKMii ffi fjfiu\Aa$j iut4 a traiter ; the j^eDtlennan node 
a IHlk fxaut Ibi^ t^il; wko trai in con^Muiy witli Mr. 
HfMiitf H$§A Mr. Hr/ihfa rmuJe a halt* There wcte 
i«MiiM!? g^ritkffKf^i Mttirig in tbe tent, who banded faiai 
a U/irl ^/T li^f lor irhieh tbejr had lieem drinking ool 
of^ n\Km wtMt Mr. Brnilti diMnoonted hit hone and 
imtuif^l the U/irl to me^ and dfmred I wooM fiD it, 
irhi^^li I did. An I handed hirn the liquor again^ Mr« 
Hmith npfAfs to Mr. CfMpUjy^ and aaud^ in three weeks 
tirne wc »h//ijld U^ all in Xcw York. Mr. Coolejr 
nifl^h; ari«w#;r, " «ir, I doriH know," upon r/f.;ch Mr. 
Hniitb »iid, ** h'A it Ix; three niontlw." Mr. Smith, 
M(>ori iUin^ UkM hi^ lfor«c and went oflf down to the 
ferry %Ui\rn, 'YUa fmrnfm with Mr. Smith had on a 
llo|i|H5ii hat and a great^c^jat, the cy>lor I cannot re- 
c/illeet ; the \Hirmm rrnle a little \mni when Mr. Smith 
halted, rrmde a little lialt, and he wa« on the ferry 
MtairM when Mr. Smith got down. Mr. Smith, at my 
Umif took one drink out of the bowl, handed it about, 
and then went down to the ferry stairs ; I did not 
know the \Hitwm'^n name ; neither have I seen him 
sim50 to know him. 

" Did the gentlemen who wore drinking desire Mr. 
Hmith to cull his friend, or did any of them ask Mr. 
Smith who it was that was with him ? '' 
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" Not that I recoDect." 

" Did Mr. Smith appear to be in a hurry, or say 
which way he was going ? " 

" He appeared to be in a hurry and hurried the 
ferry-men down, some of whom were at the tent ; 
he did not say where he was going." 

" Did you hear Mr. Smith mention the person's 
name who was with him ? " 

" There were no names mentioned to my know- 
ledge." 

The Prisoner. Did the conversation with Captain 
Cooley appear to be in a joke or in earnest ? 

" You were in a joking humor when you came 
into the tent, and I supposed that you were joking 
with him." 

William Cooley. Three persons, one of whom 
was Mr. Smith, came riding down to King's Ferry, 
on the Stony Point side, on Friday, the twenty-second 
day of last month, about dark ; there were some of 
Colonel Livingston's officers with me in the tent. 
Mr. Smith came riding along, and when he came 
opposite the tent, the officers hailed him and put out 
the bowl to him, and asked him if he would not 
drink ; he said, yes ; the other persons kept riding 
along ; there was nothing in the bowl ; Mr. Smith 
got off his horse and called for a nip of grog and 
drank. They were a joking together, and Mr. Smith 
said to me, " What do you think, Daddy Cooley, or 
Captain Cooley, or something to that purpose, of 
being in New York in three weeks time ? " Upon 
that the gentlemen officers laughed a little. I said, 
'< not, I am afraid Master Joseph," or something to that 

19» 



pnrpme. ** Wel)/^ mu\ he, *^ Jei it be Uiree manUm^ 
tben/^ 1 jiidt drank, the officer» beifig tlien yAing 
and laughing together, and Mr« Smith went off, I 
did not fme the pernorm who went down, to koe^ 
them, nor heard their nnmcm mentioned ; neither did 
any perM>n a»k ahont their nainesv ; no p^erson^ tliai I 
heard, a^ihed Mr. Smith where he wa« goin^, or what 
his bn^ine^ wm ; neither did he mention iU 

The Prhoner. What wa« my political ctmmclet 
in New York ; please to inform the coori all Htmi 
eame to your knowledge aboat it ? 

** 1 always looked apon you m a good and fiythftd 
Mibjeet to America ; f hare iseen yon i^p aivd %bt 
«eteral times in New York, and Cfttce wiUi the male 
of the Ajiia man-of-war, about America^ I hare ae«» 
yon wrangle with many men who oppoMd the Amer- 
ican cau»e, in New York/' 

" Be plea,<»ed t/> inform the court what yoa hare 
tho»jght of my (K^litical character rince we hare left 
New Yf/rk/' 

" 1 have always fhonght yon a hearty man for 
Amerir;a, and nfy^f^.r looked ujion yon in any other 
light iinfil this very time, and how it i» now, I know 
not, I fjrelieve the whole neighborhood at Harer- 
straw, where you live, look upon you as a hearty 
friend Uf America, but we do not look upon the rest 
of your bffrthers to be anything to the caoae of 
America/* 

Captain TMnezer Jioj/d. Last Friday, a w©^ 
ago, 1 think it was the twenty-second of September 
last, Ijretween eight and nine oVIock, as near a« 1 can 
recollect, at night, the sentry stopped Mr, Smithy the 
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prisoner, another person, and a negro with him. 
When the sentry hailed them, they answered, his 
friends. The sentry ordered one to dismount ; Mr. 
Smith readily dismounted, and spoke to the person 
who was with him to hold his horse, and Mr. Smith 
advanced till he came near the sentry. Mr. Smith 
asked who commanded the party ; the sentry said 
Captain Boyd ; upon that I was called for. What 
passed between Mr. Smith and the sentry I heard, as 
I have related, being close by the sentry. Mr. Smith 
came to me, upon my calUng for him. I asked him 
who he was ; he told me his name was Joshua Smith, 
and that he had a pass from General Arnold to pass 
all guards. I asked him where he lived, or where 
he belonged ; he told me he lived in the white house 
on the other side of King's Ferry. I asked him 
what time he crossed the ferry ; he said about the 
dusk of the same evening. I asked him how far he 
was bound for, and where to ? He told me he in- 
tended to go that night as far as Major Strang's. I 
told him Major Strang was not at home, and he 
spoke something of going to old Colonel Gil Drake's, 
as he was an old acquaintance of his. I told him he 
did not live where he was used to, but had moved to 
Salem. I told him about his saying he was going to 
Major Strang's, that his lady might be in bed, and it 
would incommode her much, likewise I desired to 
see Mr. Smith's pass, and went into a little house 
close by there, and got a light ; I found that he had 
a pass from General Arnold ; to ^* pass all guards to 
the White Plains, and return, being on business of 
importance," I think were the words of the pass, if I 



tecfitUsci r^t ; after I had read the fmm^ we came 
(mif and Mr. Hmith and mjmif talked alone prhmuij* 
Then 1 fic#ired him to let me know sometbii^ of liii 
bonneiMi ; he ma/le amnrer thai he bad no objeetioD 
to my krifmin^ iu He told me that he was a brother 
of William Smith, in New York^ though rerjr differ- 
ent in fmnciple, ami that he wa« emfJo^ed bjr Gen* 
eral Arnold to go with that gentleman^ meaning the 
per»on who wa« with him^ tr> get inteDigenGe from 
ihe enemy, that th^;y expected to meet a gentleman 
at or near the Whit^; }1ain«, for the mme porpofe. 
If I recollect right, I think Mn Smith told me he was 
not m} (io«itive hh that he should go himielf as fiv at 
ihe White Plains or not« On this I adrised Mr* 
Smith to fmt up there, at one Andreas Miller's, dose 
hj where we were, and f»o iKtart ifli soon as it was 
light ; the rawiom I gave Mr* Smith were, that the 
riding in the night would \)b dangerous when thej 
got hfjiow Crot^^n river, from the cow-boys, Mr. 
Brnith rrinde answer that he would n]H^k to his part- 
ner ; whereujKm Mr. Smith went to him ; I was 
pretty clow; by them ; and when they conversed 
together, they fifKike low. Mr. Smith told him he 
thought it would be rather lx;Mt to put up, and said 
ho thought they might be interrupted ; upon that 
they c^included U} turn liock to thiff houHC, to put op. 
I concluded in rny mind their 8[)caking low was occa- 
sioned by what Mr. Smith had tfaid to me before, 
which wa«, he did not want every one to know what 
busincNM they were on. Mr. Smith then asked my 
opinion al>out the roadM, which would be the safest 
to the White PlaiuM, and not fall into the hands of 
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these cow-boys or refugees. Puttiiig confidence in 
what they were upon, I gave him my opinion as to 
the safest road ; that the safest road would be to go 
by North Castle church, and by Wright's mills, by 
reason if they went the Tanytown road, they would 
fall into the lower party's hands — these cow-boys. * 
I likewise advised him to call upon Captain Delavan 
next morning, pretty early. Mr. Smith asked me if 
I thought that Captain Delavan would assist them 
with an escort of two or three horse. I told him I 
did not doubt but that he might when he came to 
understand what his business was. They then went 
back towards Andreas Miller's, which was the last I 
saw of them that night I was a htde at a stand about 
Mr. Smith's name being Joshua, as he was called by 
the name of Jo Smith, but his pass was in the name 
of Joshua. What made me put more confidence in 
what Mr. Smith told me, was, I had heard it fre- 
quendy mentioned that Greneral Howe used to em- 
ploy Mr. Smith in getting intelligence. 

^' Was the person's name who was with Mr. Smith 
mentioned that night ? " 

^' I think I asked Mr. Smith what gentleman it 
was who was with him. Mr. Smith said he was a 
gendeman that Greneral Arnold had in his employ, 
and told me his name was John Anderson." 

^^ Was John Anderson's name included in the pass 
Mr. Smith showed you from Greneral Arnold ? " * 

« I think it was." 



1 The oow-teyt were a set of people, mostly if not wholly refugees, 
beloogmg to the British side, and engaged in plundering cattle near the 
lines, and driTing them to New York. 
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** Did Mr. Smith mention any particular informa* 
tion they were going for ? " 

'* Not any particular information, bat in general. 
Mr. Smith said they expected to get some of the 
best intelligence from the British army, that had been 
got for some time." 

^^ How was this person, called by the name of John 
Anderson, dressed ? " 

^^ He had a large overcoat on. It appeared to be 
blue or black in the night. He did not go into the 
house with Mr. Smith and myself. The person 
under the name of John Anderson had a round hat 
on — the size I did not take particular notice of. I 
did not speak to the person." 

^^ Are the cow-boys, or plundering parties^ from 
New York ? " 

" Yes, of Delancy's corps." 

" Did you inquire of Mr. Smith where this John 
Anderson belonged, or where his abode was ? " 

" I did not." 

" The person whom you saw that night with Mr. 
Smith, wlio he said was called John Anderson, have 
you seen since to know him ? " 

" I have not." 

" Did Mr. Smith appear anxious to proceed that 
night ? " 

** No. He appeared anxious to put up ; more than 
his partner did ; and Mr. Smith seemed very ready 
to comply with my advice, as soon as I mentioned it 
to him." 

" How far is it from the place you saw Mr. Smith 
and the person he called John Anderson, to Ver- 
plank's Point ? " 
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" About eight miles, and about four to Peekskill, 
on the east side of the North river." 

" Did Mr. Smith appear to you to be alarmed after 
he came up to you, on being stopped ? " 

*' I did not perceive that he was." 

" Did you understand from Mr. Smith, that either 
himself, or the person he called John Anderson, in- 
tended to go to New York ? " 

" I did not." 

[Two permits were shown to Captain Boyd, one 
dated Head Quarters, Robinson's House, September 
20, 1780, and the other dated Head Quarters, Rob- 
inson's House, September 22, 1780, signed B. Ar- 
nold, M. General, neither of which. Captain Boyd 
thought was the pass Mr. Smith showed him. Mr. 
Smith acknowledged that the permit dated Sep- 
tember 22d, 1780, was the one he showed Captain 
Boyd. The other not being proved or acknowledged, 
was withdrawn.] 

" Was the pass Mr. Smith showed you wrote and 
signed in one hand writing ? " 

" It appeared to me it was." 

" How far is it from the place you saw Mr. Smith 
and the person he called John Anderson, to the 
White Plains ? " 

" I judge it to be about twenty-four miles." 

The Prisoner. What political character does 
Major Strang bear in that country ? 

" He is allowed to be as good a man as any we 
have there, in his attachment to America." 

" What political character did Mr. Gil Drake bear, 
who lived formerly near Crom pond ? " 
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" His fonner character was that of a very warm 
whig." 

^^ Did I not appear pleased with your proposal of 
going to Captain Delavan's ? " 

^^ You made no objections against going there to 
me, and told me you would call upon him the next 
morning, which I expected you would, from what you 
said." 

" Don't you recollect your mentioning to me that 
Captain Delavan was a warm friend to the coun- 
try?" 

« I do." 

" Did you not see me return the next morning ? " 

« I did not." 

" Is it not reputed by the neighborhood about 
Crom pond, to be dangerous to go on the south side 
of Pine's bridge ? " 

" The friends of the country in that neighborhood 
think it so." 

" Did you not hear that a day or two before there 
was a party seen, about thirty, near Pine's bridge ?" 

" There was an alarm on Wednesday, the twen- 
tieth of September last, of a party being near Sing 
Sing, who were coming up, it was said, by the new 
bridge, and in consequence of it, I ordered my com- 
pany out ; it proved to be a false alarm." 

" Don't the inhabitants who live near Pine's bridge, 
live in great dread with respect to their cattle and 
themselves, from parties coming out ? " 

" There are not many inhabitants there that are 
considered to be well affected." 

^^ How far do you suppose Hunt's house to be 
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from the parting of the two roads leading to Pine's 
bridge ? " 

" About a mile to the northward. Hunt is one 
of Delavan's corps of horse, and is called well af- 
fected." 

Question to Jameson. Do you know of any par* 
ticular intimacy being between Benedict Arnold, late 
major general in our service, and the prisoner, Mr. 
Smith, a short time before his, Arnold's, going off to 
the enemy ? 

" I have seen General Arnold come down to King's 
Ferry, on the Stony Point side, and frequently go 
from the ferry, but where to I don't know. I have 
seen Mr. Smith return to the ferry with him ; the 
number of times I do not recollect ; it was about a 
week or two before General Arnold went off to the 
enemy, and the week he did go off to the enemy. I 
can't recollect whether I saw General Arnold and 
Mr. Smith together, the week General Arnold went 
off to the enemy, more than once or twice ; I 
saw General Arnold come to King's Ferry, on the 
Stony Point side, on Tuesday or Wednesday ;. it was 
the beginning of the week ; he went up the river 
towards Robinson's house, and returned on Thurs- 
day, in the evening, to the ferry on Stony Point side, 
before dark ; General Arnold's barge went up the 
river, and returned to King's Ferry, that evening, 
with a boat, and I saw General Arnold go up towards 
Robinson's house, on Friday morning, about nine or 
ten o'clock ; Mr. Smith came down to the ferry with 
him, and returned, and that evening Mr. Smith came 
down to the ferry with a gentleman, as I have men* 

VOL. II. 20 
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tioned before in my evidence. I do not recollect of 
seeing General Arnold at Mr. Smith's house." 

Major Burroughs. Last Friday, a week ago, 
being the twenty-second day of September last, be- 
tween sundown and dark, I was overtaken on the 
road, about three quarters of a mile from Stony Point, 
by Mr. Smith, the prisoner, and another gentleman. 
Mr. Smith's servant, a negro boy, was with him. Mr. 
Smith, as he passed by, spoke and said, ^^ how do 
you do. Captain Livingston ? " I told him he waci mis- 
taken ; on that he stopped, and said, '^ how do you 
do. Major Burroughs ? " and turned about his horse, 
and talked to me, for about a minute, in which time 
I rode up between the gentleman who was with Mr. 
Smith, and which gentleman is the same man who 
has been proved since to have been the adjutant 
general of the British army. Mr. Smith, while he 
stopped, told me he was going for Mrs. Smith and the 
ladies, to West Point, and should be happy to see me 
at tea the next afternoon. Mr. Smith then turned 
about his horse, and rode off pretty fast ; I told him 
I thought it rather late, and he said he had business. 

*' How was the gentleman dressed ? " 

" He had a round hat on, and a blue coat or cloak, 
the cape of which was buttoned up tight round his 
neck, and the other part was also buttoned ? " 

'^ Did Mr. Smith mention to you the person's 
name ? " 

" No." 

" After Mr. Smith left you did the gentleman who 
was with him join company and ride off? " 

«< The gentleman halted when Mr. Smith did, and 
they rode off together." 
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*' Did you see Major Andre, who lately suffered 
death, as being adjutant general to the British army ? " 

" I saw him when he crossed the North River, 
which was last Wednesday, and which was after he 
was taken, and I am sure he was the same man whom 
I saw with Mr. Smith, as I have before mentioned." 

" Had this person the same coat on that the gen- 
tleman had whom you saw with Mr. Smith ? " 

" He had a coat or cloak of the same color, which 
appeared to me to be the same, and I am sure he 
had the same hat on." 

" Did you hear him converse with Mr. Smith ? " 

" I did not." 

" Did you see Major Andre, adjutant general to 
the British army, since the time you have mentioned 
to have seen him after he was taken, and had crossed 
the North River ? " 

^' I saw him last Friday, when he was going before 
the board of general officers, and I am certain he 
was the same person I saw with Mr. Smith at the 
time I have before mentioned." 

The Prisoner. Do you recollect no other conver- 
sation that passed between us when I stopped, with 
this person on the road ; don't you recollect some- 
thing about a horse ? 

" I recollect about your telling me that you had 
good pasture, and that I should be very welcome 
to the pasture for my two horses, rather than let 
them run about at the point where the pasture was 
poor." 

^^ Did you see any appearance in me of a desire 
to avoid you as I came along ? " 

« Not in the least" 
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** Did your guards at the lower end of Haveretravr, 
report to you of their meeting some gentlemen, the 
n^t before, on the road ? " 

« They did not." 

John Paulding. Myself, Isaac Van Veart, and 
David Williams were lying by the side of the road, 
about a half a mile above Tarrytown, and about fif- 
teen miles from King's bridge, on Saturday moroif^, 
between nine and ten o'clock, the 23d September 
last. We had lain there about an hour and a half, 
as near as I can recollect, and saw several persons 
we were acquainted with, whom we let pass. Pre- 
sently, one of the young men who were with me said, 
^ there comes a gentlemanlike looking man, who 
appears to be well-dressed, and has boots on, wIkmh 
you had better step out and stop, if you don't know 
him." On that I got up and presented my firelock 
at the breast of the person, and told him to stand, 
and then I asked him which way he was going. 
Says he, " Gentlemen, I hope you belong to our 
party." I asked him what party ; he said, " the 
lower party." Upon that I told him I did. Then 
he said, ^^ I am a British officer out of the country, 
on particular business, and I hope you won't detain 
me a minute ; " and to show that he was a British 
officer ho pulled out his watch ; upon which I told 
him to dismount. Upon that he said, ^^ My God, I 
must do anything to get along ; " seemed to make a 
kind of a laugh of it, and pulled out General Arnold's 
pass, which was to John Anderson to pass all guards 
to the White Plains, and further. Upon that he dis- 
mounted, and says he, ^^ Gentlemen you had beat let 
me go, or you will bring yourselves in trouble^ for by 
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yT>ur stopping of me you will detain the general's 
business," and said he was to go to Dobb's Ferry, to 
meet a person there on the general's business. Upon 
that I told him I hoped he would not be offended^ 
and told him we did not mean to take anything 
from him ; that there were many bad people going 
along the road, and I did not know but perhaps he 
might be one ; and I asked him if he had any letters 
about him. He made answer, " No." Upon that, 
myself, or one of my comrades, though I think my- 
self, told him to pull off his clothes, which he did. 
We searched his clothes, but could find nothing, and 
I told him to pull off his boots ; he rather seemed 
backward of pulling them off; however, he pulled 
off one of them, and I felt at his foot, where I felt 
the papers in his stocking, under his foot. Then I 
told him to pull off the other boot, and when the 
other boot was off I found other papers in his stock- 
ing, under his foot. Then I looked on the back of 
the papers, and I saw what the contents of them 
were, and I said to the young fellows who were with 
me, " this is a spy." One of the young fellows who 
were with me asked him if he would give us his 
horse, saddle, and bridle, and watch, and a hundred 
guineas, if he would let him go. He made answer, 
" Yes, and whatever sum of money you will mention, 
or quantity of dry goods." And then I made an- 
swer, " No, by God, if you would give us ten thou- 
sand guineas, you should not stir a step." One of 
the young fellows winked to me, who had a mind to 
find out a litde more, and I made answer to the lads 
who were with me to come along, for I would have 
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nothing more to say to him. We asked liim Bome 
questions as we were going along the roacl, and he 
begged we would ask him none till he came to some 
officers, and then he would reveal the whole. We 
carried him to Colonel Jameson, and there ho took 
him into his custody, and I have not seen him from 
that time until I saw him the other day. 

'^ Did he tell you his name was John AndersoD 
before he produced the pass ? " 

^< I asked him his name, and he told me it was, I 
think, John Anderson." 

Sundry papers of the following import wore pro- 
duced to the court, and shown to the witness, to wit, 
a paper containing artillery orders at West Point, 
September 5th, 1 7H0 — a paper containing an esti- 
mate of the force at W(^t Point and its dependencies, 
September 13, 1780 — a paper containing an esti- 
mate of men to rnan the works at West Point, and in 
the vicinity, Septemlier 1780 — a jmper containing 
a return of ordnance at West Point and its dcf^endcn- 
cies, September 5, 1780 — a pajK^r containing re- 
marks on works at West Point, indorKc;d, " a cr>py to be 
transmitted to his Kxccllericy, (icneral Washington," 
SeptemlKjr 1 780, — and a pafKir containing a state of 
matters laid Ijcfore a council of war, held in Camp 
Bergen county, Septemf>er 6, J 780; prew^nt, the 
commander-in-chief — indorsf.'d " cA}py of a council of 
war, held SeptemfK5r 6, 1780." The witncsn Fx^ing 
asked if he found these {>a[>ers on the pcrwm he took, 
as he had mentioned, under the name of Jotm Ander- 
son, said — 

^ To the best of my knowledge the papers now 
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shown me are the papers I found on that person 
when I took him." 

^^ How was this person, whom you took under the 
name of John Anderson, dressed ? " 

'^He had a kind of a purple claret-colored coat 
on, the button-holes of which were laced. He had 
nankeen breeches and waistcoat on, and a flannel 
waistcoat under his waistcoat, and had a round hat 
on ; he also had on a blue-colored overcoat." 

'^ Was this person whom you took under the name 
of John Anderson, the same person who suflered 
death on Monday last, as being the adjutant general 
of the British army ? " 

'^ I think he was ; to the best of my knowledge he 
looked as much like him as any person could." 

^' When he pulled out the watch, did he offer it to 
you as a present, or pull it out as a signal ? " 

^^ As a signal that he was a British ofl[icer, as I 
then thought" 

" When pulling out his pass from General Arnold, 
what was the reason you did not let him go ? " 

'^ Because he said before he was a British officer. 
Had he pulled out General Arnold's pass first, I diould 
have let him go." 

<< How long did the person under the name of John 
Anderson say he had been out from New York ? " 

'^ Four days, and had not been above Pine's bridge, 
and that a man brought the letters and papers to him 
there, but he did not know him." 

David Williams. Myself, Isaac Van Veart, and 
John Paulding, were lying in the bushes, in ifae 
morning, about nine or ten o'clock, on Saturday, the 
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nUfffiii n Imtf n miU^f nn ttmr »^ f mn fm4AUH$if k!bm§ 
VntryUmttf tm i^m mni rifU^ tff itm fiftrih lUtW/ tim* 
mni fHrtmrnn mmf^ nUmpt wiuntt w<9 Utww mui hi ptmf 
mtf\ \tff*mmi\y mtm nUm^ u fnytmrtt wiunn w« uA4 Mf, 
VmtMUtu ia niftp \ t»n ^m ft \i^(^\\f^tmX\\^ ttmj^ m4 
}mmI \mi\^ tfhi Mf» VnuhUh^ Hi4ipfm4i mtif und pre' 
imuifrd hf«» |ri^r/» Uf hin htmtiif nttii )M him f^Uutdf 
whi/tb im flwl, Tli^t ^nttf^m mtif " (imiUftmfttf 1 hope 
ytfii )mUmf( Ut tntt jwrfy/' Mr, VmiUUtiff tmSe 
mtnwt'ff ** Whni \mfiy V \m mu\ "f)«t? Ww ^mriy/^ 
whMt Mf* VmiMiini fol/1 hm ¥^^ dUh Th^ p^mm 
m'uif " t nm ^Iml fo tm^ ytm/^ mui muif **i nm m 
ttftif'4^f in ih(^ Ufiiifih trntfu^^f ttwi (wtw ttffw htmt m 
ptifiif*Aikf itiimu^fm in iim ft/^infty, nuH I h/irf)»ftr ym 
will tifti fU^imti tm j ** mti Un « itMf^n iff 1^ m ktrnw 
i\m\ hrr ^m n ^^uihmnn, 1»« \in\ht\ tnn lii^ wnifM, 
Mr, VmMiuyf uAt\ h\m Ut fU^nutuuii tm wl«f'4« ihfi 

|mr«9/»l» f/riOMl /^»f irrj U\tfU^j^i\ \h \hf^ ii\i\fN^ \mfiyi 

Ilrj frftMl, '< my O/^), I uiu«ii tUtftnyihmiifUt p^HnUm$('/' 
tftt whith ii^ i^filM tmi iU^uf^tn) \tWfUVn ^m«m^ imA 
jjMVft if Ut Mf/ VmMmifi who tfh4\ if^ /#/i whtth Mr, 
PmMw^ UfiA hirrf fo /lic«rrfofirH ; nh/l flf^ ^^^mm tmi 
1m5 w«» f/> jiw^ ^l/^r» «<» fttf tt«j l)/»l;li*s Vtrfty. nn^i Wfm 
Uf tttf^^i ttwtiiif^f ^4^tii)frtmn fh^r?, mui i^w4 itf ^ 
iu\f^\h^f^ut*4^ tofUf^utnn) Stuhh\\ li^ uM nn w#t wr^M 
IwJh^ /#iifftf?ltfj«» in froMl^l^ if w« ^ImI m/f J^f hirw j^/ 
W^ f/»l/l liin» flM^rr^ ww#? rriw^y lm/1 Wl/^«* ifn^eWm^ 
tli^ f^/fwl, ftrwl w^ iM Wfi Uwrn hni 1»^ w«i< #w« <^ 
Ui^rK on ^hif'h wr^ f/^ok l»irr» in iim hmitftft Htt4 
fffAf^fui l*im Uf ffitW ffff hi^ fUfih^^fi^ whi^ch im 4i4 j 
f ir^ii ffti rnm^Mti^ him tmtffw\yf w<!t (*mM tufi Ami mty 
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sort of writing. We told him to pull off his boots, 
which he seemed to be indifferent about, but we got 
one boot off; and searched in that boot, but could 
find nothing, and we found there were some papers 
in the bottom of his stocking next to his foot, on 
which we made him pull his stocking off, and found 
three papers wrapped up. Mr. Paulding looked at 
the contents, and said he was a spy — upon which 
we made him pull off his other boot, and there we 
found three more papers at the bottom of his foot 
within his stocking, upon which we made him dress 
himself, and I asked him what he would give us to 
let him go ; he said he would give us any sum of 
money. I asked him whether he would give us his 
horse, saddle, bridle, watch and one hundred guineas, 
upon which he said yes, and told us he would direct 
it to any place, even if it was that very spot, so that 
we could get it. I asked him whether he would not 
give us more ; he said he would give us any quantity 
of dry goods, or any sum of money, and bring it to 
any place that we might pitch upon, so that we might 
get it ; upon which Mr. Paulding answered, " No, by 
God, if you would give us ten thousand guineas you 
shall not stir one step ; " on which I asked the person 
who had called himself John Anderson if he would 
not get away if it lay in his power, on which he 
answered me yes, he would. I told him I did not 
intend he should, and carrying him along, we asked 
him a few questions, and we stopped under a shade ; 
he be^ed us not to ask him any questions, and said 
when he came to any commander he would reveal 
all. We carried him oa and delivered him to Colo- 
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nol JiitnoHon, and I novor naw him from that time 
until when lio wuh (jxocuti^d li(;n), that I romombcr; 
and I think thc3 man, to tlicj In^Mt of my knowledge, if 
I rocolloct right, who waN (ixc'cutcd on Monday lost, 
an Ixfitig adjutant gonf^ral to tlio HritiHh army, wai 
tho very mati whotn tho \u)rm)nH I havo montionod 
and myw;lf took, an I havo montionod before. 

**U(m do you know that his name won John 
AnderHon ? '* 

** lie told m luH narno wan John Andernon, when 
he pulled out liiM paHH to show uh.'' 

"IIow wnH tho porMon you took, who called him- 
•elf Jolin Andorwon, droHHod ? '' 

<MIe luid a blue overcoat on, and a tight body 
coat that waN a kind of a chiret-color, though rather 
a deei)er red than claret — the button-holes were 
laced with gold tinnc^l, and tho l)uttonN drawn over 
with tho Name kind of hu^o — a round hat and nan- 
keen waiHtooat and broechoH, and under hiH waistcoat 
wns a Hatinol wuiMtomit, atid unclor liis breechcN wa« 
a pair of namiol draworn — lie had a pair of Ixiots 
and thread stockitigs on/' 

" Is the lower party considored as tho enemy's 
party ? " 

*' Yes." 

'J'ho pafKjrs shown to Mr. Paulding were shown to 
Mr. Williams ; he said that the paper containing an 
estimate of uum to man the works at West Point 
and in the vicinity, Hoptombor, 17H(), and the i>apor 
contaitiing a return of ordtianco at West Point and 
its depondonci(;s, Hoptombor 5, i 7H(), were two of the 
pa|)ers which he and the [M^rsons who were with him 
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found on the person whom they took, as before men- 
tioned, under the name of John Anderson, as he saw 
Mr. Paulding open them ; the others he did not 
recollect to have taken notice of. 

" How many papers were taken on the person 
whom you took under the name of John Anderson? " 

" There were three under each foot." 

" Did this person, who called himself John Ander- 
son, tell you where he lodged the night before ? " 

" He did not ; but said he had received the papers 
and the horse at Pine's bridge, from a gentleman 
who brought them there to him, as near as I remem- 
ber." 

Colonel Tilghman was produced on the part of 
the prosecution. The papers that were shown to 
Mr. John Paulding were shown to Colonel Tilghman, 
and he was asked whether, from the knowledge he 
had of Benedict Arnold's writing, he believed these 
papers were written by him ? 

" The pass was certainly written by Benedict Ar- 
nold, late major general in our service. The body 
of the paper indorsed ' Artillery orders, September 5, 
1780,' containing artillery orders at West Point, and 
the indorsements were certainly written by him. The 
name at the bottom I am not certain of, though he 
appears to have endeavored to have written like 
Major Bowman, as people often do, when they are 
copying. The paper, being an estimate of the force 
at West Point, and its dependencies, was written by 
General Arnold, as well as the indorsement; the 
paper being an estimate of men to man the works at 
West Point, and in the vicinity ; with another in- 
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dorscinent wrb also written by him. Tho papor con- 
taining a return of onlnanco at West Point and iti 
dependencies, was also written by bitn ; tho paper 
containing remarks on works at West Pointy was also 
written by him ; the |>aper indorsed '^ Copy of council 
of war, held September G, 1780/' containing a state 
of mattcjrs laid Iwfore a council of war, Septoml>cr 6, 
1780, by his Kxct^Honcy General Washington, was 
alHo written by him ; the |mper containing the names 
of sundry persons was written by him.^ 

The Marquis de la Fayette.* When Mr. Smith 
was put in the room at llobinson*s houso, it was in 
the morning, the day after Arnold had escaped to the 
enemy ; there were pros<»nt General Washing- 
ton,. General Knox, Lieutenant Colonel Hamilton, 
Colonel Harrison and myself; he began by making 
strong assurances of his candor, and other assurances, 
which were not nect^ssary to tlic^ relation of what had 
passed, and what was askc^l from him, at that time; 
but being pletuied to go on with his story, ho said 
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* Thn priMoticr seemn to hove tieen very much niinnyed at th« tenti* 
mony of I^a Fayette, niul upeakH of him with grent liittornciiN. " H« 
delivered hiN evidence," NuyH Smith, in \\'\h nitrrntive, ** with ncrimoniou« 
severity, and mnlivnnnt liitterneNN : he nNMerted tin pnrt of my flrrlamtioo 
to («enernl WiiNhington mnlterN that I could not hnve inrutioncd; tnd 
bad my life, or that of a hundred oiherN, depended on his rrtMiihility 
before an ignorant court-martial, all would have lieen forfeited. I hid 
paid particulor attention to the tentimony of (General Knox and Colonsl 
Hamilton, in my notcN taken on their evidence ; and in my cross cxami* 
nation of tlie man|ui*i, T applied their auMwerN and remarks to his rrcol- 
lection, which did not a little rmlmrraNN him I could plainly prrceivf 
the court-martial were senrtihle that he was mintaken ; and I mont 
sincerely hope he erred from ignorance of the true imfNirt of tho Knfflish 
language.'' 
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that he had been sent by General Arnold on board 
the Vulture, British man of .war, with a flag in the 
night, in order to bring on shore Colonel Robinson ; 
that being on board the Vulture he was roughly used 
by the crew of that ship, that instead of Robinson, 
one Mr. Anderson, whom, as far as I remember, he 
said he did not know before, came with him in the 
boat, and on being arrived on shore they met on the 
beach General Arnold ; that General Arnold, Ander- 
son and himself, came to Mr. Smith's house ; that 
Anderson was to return, on board the Vulture, but it 
was designed afterwards, between them, that he 
should stop in the house, where he was kept in a 
private room, and that Mr. Smith sent up to him his 
breakfast and dinner ; that towards the evening Mr. 
Smith, in order to disguise Anderson, who had, until 
then, been in a British uniform, gave him one of his 
own coats, and crossed with him King's Ferry, and 
accompanied him some distance — a pretty great 
distance ; I do not recollect the place where he said 
he accompanied him, on the east side of the North 
River. The question being put to Mr. Smith, why he 
had undertook that business, he said he thought he was 
serving his country, as he was led to believe that 
General Arnold had opened very important corres- 
pondence with Colonel Robinson ; he was then asked 
if he thought that it was a good way to serve his 
country to go on board a British ship to get intelli- 
gence, to which he answered that he did not beheve 
that Arnold was a traitor ; being asked if he thought 
himself under the sanction of a flag in the darkness 
of the night, he answered yes. The question being 

VOL. II. 21 



94S AMKHWkn TMAhn, 

\mi Ut liirri wliy lio iliJ not roAuru hy wnU'j on iKHiril 
of IIm? Vfilttir's Im! Mfiiil it wnn on n/'^'^ount of Uin tmil 
Mtftfyfj of lif^iiltli ; firi'l ufKin our ol>w;rvin^ tliiit iim ill 
Mtiiif! of liiN lM;fihli liiul not pn;v«;nti;J Urn ruling many 
nifliJM, III! tiiirWmU'A timt, land jourm^y (/» anoilifjr rna- 
Non^nncl Miiid thiit iim \nmitiiiui w<;n; lirc'd or iinivilling 
Ui ri;tfirn ; iKtin^ ttnUiul why ho t'Kik m^> niuf;h jmiun 
Uf (l'tnp!;Himj Mr. And^^rM/in, ho wiiJ ihai ho iliought 
MiirJi II M«;f',n!U;ii^ht not to Ifo known l^y tho |h;o|»Io, ami 
n)|ioii(o(| Uin unmmttwcn Uiaf ho had no oth«;r iiioa, 
but flint of ronih;rin^ an important Mi^rvir^) to hiif 
i^anitry ; and hoing proMw^d (o diMi'/^ivor tho truth, an 
tho only wiiy of wiving hiniM/;lf, ho Miid ho had 
nothinf< i*,\m) to roliito. 

** Did Mr« Hniith rm^ition tho day of tho wook, (ft 
day of tho month ho wnn on iKHird of tho Vultiiroy 

'' llo did ; iind it rorrf^Npondod with tho timo wo 
had iM'fird, hut tho dny I do not rocoljcot." 

** Did Mr. Hmitli Niiy timi Andf^rHon hrid on a 
llritiMJi uniform nt tlm tioM; hn niiiw. to Ion Iioiiho t ** 

** I In Nfiid, I think, tlifit hn hiid iM^mothinf,^ ovrr 
him, in roming from tho Viiltiirn, hut on U'\\in^ hirn 
tlifit hn hrid givnn him niiotlinr ront to diM^uino hini' 
Molf, I think lin did firkiiowlndf^nthiit ho hnd a llritiMh 
uniform on in liiM JiouNn.*' 

** Did Mr. Hmitli Niiy timt Jin wnnt from tho boach, 
nftnr liiiidhig with (Innnnil Arnold iind And(?rMon| to 
hin houMo ( *' 

'* I think ho did; hul, hownvnr, iin fur nn I mil 
rnmnmhnr, ho told tltnt ii priviitn conforonco hail 
tiiknii pliM'nhntwnnn tlin gonnriil niid AiidnrMOUi whon 
AndnrMon iiirivl^d on Nlion\'' 
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" Did he say that he was present at any conference 
that had passed between Anderson and the general 
at his house ? " 

" He said he was not present at any of their con- 
ferences, and he did not know the contents of them." 

^^ Did Mr. Smith appear embarrassed in the course 
of his examination ? " 

" From the length of his protestations, before 
entering into the relation of the account he gave of 
his conduct, I apprehended that he was embar- 
ressed." 

" Do you recollect whether Mr. Smith mentioned 
about returning to his house with Anderson and Ar- 
nold, after he had landed Anderson, or whether he 
said he returned by land or water ? " 

" I do not remember exactly, but I thought he did 
accompany them by land." 

^^ Did you understand Mr. Smith that he crossed 
King's Ferry with Anderson, the evening after he 
had landed him from the Vulture, on an interview 
with General Arnold ? " 

" I did." 

^^ Did Mr. Smith appear to keep back any of the 
business he was employed in by Greneral Arnold ? " 

" He really told the whole of the story himself 
freely, except the changing of the coat, and I thought 
he was not candid in relating the reasons which pre- 
vented his returning by water on board the Vulture. 

^' Did Mr. Smith say that General Arnold asked 
him for a coat to disguise this Mr. Anderson ? " 

^^ I rather think that he did, but, however, do not 
recollect it dearly.' 



9> 
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** Had you any roaimn to think that Mr. StnitFi wnn 
ocquaintcjcl that (Umetal WoMhin^ton wai» informed 
with the part hct liad acted, until General Wanhington 
intimated it to him himself? " 

** From the manner in whieh Mr. Bmith wan taken 
up, and brought to llobiriHon'fl houcfc, T did not 
beheve that lie could have any doubt« on that matter^ 
but nothing appeared which coidd confirm or destroy 
that opinion of mine/' 

" l>o you recollect whcjther Mr. Hrnith monttoned 
the time (leneral Arnold left Win house? '' 

" It fiecms to me Mr. Hrnith Hpoke of the time that 
Gk^neral Arnold left hi« houfio, but I do not recollect 
it/' 

7%c Prisoner. " Did I not gay, when I mitd that 
General Arnold aHked me for a coat for thin Mr. Ander- 
son, that General Arnold Haid he wa« only a merchant, 
and from faiHe pride had borrowed a Britiwh uniform 
coat? 

" Vou may have said «o, but I don't recollect it; 
it is trucj I waH not attending during the whole time, 
there lK;ing many (lucHtiouH (utkcd whic^h I do not re- 
member." 

" Did you not hear me expostulate with his Excel- 
lency al)out the manner in which I was taken, and 
brought down to Jlobinson's house ? " 

« I did." 

" Did you not see me the flimday evening at Oon- 
eral Hcott's at Fishkill, precciding the Tuesday morn- 
ing 1 was brought to Robinson's house ? " 

" I was told by his Excellency's family, or some 
other oflicer, that you had been there, but do nol 
recollect to have seen you myself." 
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** Did you think, from the whole of my conduct 
when before General Washington, when interrogated, 
I discovered a disposition to declare all I knew about 
this matter ? " 

" Your omitting the circumstance of the changing 
of the coat, and the reasons you gave for not return- 
ing on board the Vulture by water, in the same way 
that you came, led me to believe that you did not 
mean to be candid ; I made you that observation at 
the time." 

" Do you recollect, in the course of the examina- 
tion, that Mr. Smith was asked how he could recon- 
cile Mr. Anderson's coming on shore in the room of 
Robinson, from the Vulture, to treat of matters rela- 
tive to Robinson's estate ; if you do, what was Mr. 
Smith's answer ? " 

" I recollect the question except that part which 
relates to the estate ; I don't recollect the answer." 

Brigadier General Knox. I was present at Rob- 
inson's house the morning of the twenty-sixth of Sep- 
tember last, with his Excellency, when Mr. Smith 
was brought in. The general prefaced the matter 
with a short narrative of what had happened, which 
was that General Arnold had gone off to the enemy, 
that Major Andr6, the British adjutant general was 
taken, that they had had a meeting or interview at 
Mr. Smith's house, and that there were strong rea- 
sons to induce a belief that Mr. Smith knew the sub- 
stance of the conversation, that had passed between 
General Arnold and Major Andr6, and he exhorted 
Mr. Smith to make a full confession of all that he 
knew respecting the matter. Mr. Smith made great 

2i» 
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protefltntions of liis attachmont to tho libertios of 
America, tliat what he had done ho conceived to be 
for tlic public good, that lie should, in a candid man- 
ner, n'luto every circunistnnce that ho was master of. 
Mr. Smith said that he had lioon employed by Gen- 
eral Arnold, to procure intelligence, and that ho con» 
ccived a design, which (leneral Arnold informod him 
of, was in pursuanoo of that purpose. Tho design 
was to go on board tho Vulturo man-of-war, and bring 
from thence a person who, (renoral Arnold informed 
him, could give very material intelligence, and put 
things in such a train, that in future he should be at 
no loss for intelligence of the enemy's movements ; 
that the last Thursday evening, the twenty-first of 
September, he with two other f)erson8 went from a 
place, which Mr. Smith called, I think, Hays's creeki 
in a boat on board of tho Vulture, that when he camo 
near the Vulture ho was hailc^d, and told to come on 
board in very violent and abuNive language ; that ho 
went on board, was ushered into the aibin where ho 
saw Colonel RobiuHon nnd the person whom ho brought 
on shore, who, he waH informed, was Mr. John Ander- 
son; that he had conceived that he was to have 
brought Colonel Ilobinson on shore, but tlmt he de- 
cUned coming, and assured Mr. Smith that Mr. 
Anderson would answer all the purposes ; that they 
came on shore to a place a little below llaverstraw 
landing, whore he met General Arnold, who was 
upon the l)each ; that he left Mr Anderson and Gen- 
eral Arnold together, and with tho two men carried 
the boat into the creek from which he had taken it, 
and tliat by the time he got into the creek with the 
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boat, day began to appear ; that upon his return to 
his house he found General Arnold and Mr. Anderson 
there ; that Mr. Anderson staid there the whole of 
the twenty-second of September, and that on the 
evening of that day he went with him across King's 
Ferry, as far as Crom pond, where they lodged, and 
in the morning proceeded with him about a mile be- 
yond that place, where he left him^ and that he came 
to General Arnold's that day, at Robinson's house, 
and dined with him. Mr. Smith, on being asked how 
the person he brought on shore was dressed, said that 
he had on a blue over-coat, and that he did not see 
his under clothes, but that, when he saw him in his 
house afterwards, he found that he had on the uniform 
of a British officer. On being asked whether Mr. 
Anderson was public in the house, and seen by the 
servants, he said no, that he was in an upper apart- 
ment, and that he himself, Mr. Smith, had carried 
him his breakfast and dinner. On being asked where 
Mr. Anderson had changed his clothes, he answered 
at his house, and that he had lent him one of his own 
coats. On being asked, whether he knew Mr. Ander- 
son's rank and connection with the British army, on 
the conversation that passed between General Arnold 
and him, he declared he did not ; but that he thought 
it was intelligence that General Arnold was receiving, 
of the greatest importance for the good of America. 
This was the idea, which Mr. Smith constantly held 
up, and declared that nothing should have induced 
him to have been acting in the matter, but a perfect 
conviction of its being a matter of the greatest import- 
ance to the good of his country. Mr. Smith vras 
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HMkiulf wUGiUiit Im) (114 not mlwri to ilia iffifirofirbHljr 
ofKoin^ on bofird akinK*f<f<lii|> i'^oliUiin inU4lig<$fie«? 
Jl<) ntpli(;(l Im5 (lifl not at tlio tinio. Ha wum nirfHtf^y 
iixliortoil by tlifj K'^noml, find otlu^r \H3rm$ttn [tmrnnif 
Uf niiiko an itinpki r^Mifd^NNion of all tlio mcittnHUutcm 
iluti bo know, wliirJi bo do<:litro4 bo \uul iU$n0f and I 
do not rtuutlUu'X finytbin^orini|MirtiuK!i5 moro itnmtttf^, 
Tboro woro proN«:ntiit tbiNoxfuninution Uin Kxi'jsWaunyf 
tbo Mnrt\uin do bi l'*ftyotto, (>ob>nol lUtrrtmsu tifid 
LiouUmfint (>obinol IttttmlUtUf find mypN^lf/ 

'' Wbon U\n Kxoidlonoy ifiloroMtd Mr* Hmiili iimi 
Mfijor Andr/r, fi<ljntant K'^nond of tbo KritMh tunny 
wuN bikon, did Mr« Hniitb nny tbut bo know uw:h • 
|>or^in ir ** 

fftuit my itmtt'.Uf t wn<i niwltnifii UiUt n fmnu, ¥fUfr** wttfts «f Mff/Mfi(f < W^ 
ttrtt\ Wt«*hJii(/l//fi ill tfin lU'uUf, mti\ tm fh^ U tiiltt Hfui*rn\ K$utn Hwi tUti 
Mnti{Hl* t\t% \h yityttUf, wmIi Wiicili)ii(/t/fii « lw/> Ai/lo fltt fnutitf (UtUrt**tU 
flnriifeoii niiil Mm/tilt/fit. |'iovo1(mI iit tii^ utsni/f f rf'ttiyf-^l, f ii»/i/Jr«:*««'rl 
UtiUfftt) WttnUihUUnt, nui\ /iciiiHiiWtr/l in Uttow inr wUul Mi»ii»« I MrM 

t;riHJ{/|ll |»«tr/>r» lliril In an )t{IM>l|liMM;U« n IHUIHM-I' 7 'I'IiM {/trntffMl ftf|«Mr«rfft4 

nM'Mily, itiMt f ^Untit \tt^Uirf- Unit rUuti/ftl widi tlif l«lii/-i(*«ai ir«Ti»««/^i Nf^mm^t 

itiA Hii/Miii i;f lli*r l/rilU**! rtlttl«*»i I tliMl Jiir wnn iiiillMiri/<'^lj fttffU l\$mt¥i 
A*it$*'*i In tiU \Httt^f.ttt»UiUt uuti irnm iUn MiiiinfrMy ^tmitui m UUn l/f /:/««»- 
(^ruM, Ui liMii(/ fifii iiiiiit«'«Uiit''ly III* A imilor, aiiM tlinl wttUtttH tumUt mm 
iffA f»ul tt rHwiiii t'4$ntt'n*iiitti who in \Uf. urmy, or uinmi^; tli«i ^)fi/^^% fti 
lMr(f«f, w<:f« my ui'4'4ttn\Au.t'ti Ut iUf Unrrui uuti nfit$rntu^ lUtnlgnt f b«4 
fiM'<litiii«{il, Utt l\itt Itttii (Ml flnya \mtii. I ttutt^ftftif lUui lut irtifl itt mi 
Mtw\ur\ ttm\i\ jiiftll/y lh*i <'lmrj/*^, ft« HMMrul A riioM, if |rf«'««:rit, w/mM 
|;fov«i i iliMl wiiiit f Im/I dori«f of It i^ihli/' iiHhif<r wii« liy iSm tUtMiUtii of (h«( 
(jttiK^rnl.MiMlfi^ Wfoiitj, \%t% ^n^ i»iii<tiiftf;|«f , not u%f^ inf lu'.Uutit UfirtutnlAf Ut 
Ii)« or«lM«, ttti iioiii^/li«il«'iy tfii\itu\^ *iiit, tin yoii know lUnH itr.tt^nl 
AfwAit liMft (M; MiiW lliHf Mr. Aitflt^ftofi, wliom y/m Imvft |fil/ilitu| lUrnuigU 
imr Uuf*f \rttf^tr^ u$ l,#i Muptr JnUu Atu\t^, il»*i Ml|ijtMn(i (;ri»<tfft| f/f tl»« 
MriUli Army, now our |>riMiri^r 7 f frjiin-itl him )»«'r*', nnil*?r m (;»i»ff} r/f 
tttif. tinn/lr«^^l Untta*^, Ut lUfft hin tut*-, na n <i|;y, ftwif iiiil«!iKi you f!/>filW«« 
who wtffti ftfiif tn'4'4$uip\tiir^, t hUhH kutiitf.iui yon hofh tm ymuUtf ifmm,' 
Itttiuiiuti Uf H. O^o iitiUitf. r^ir (titttf. Utt limit oril«r«/l iUa t^wiftiu im fii||« 
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" Mt. Smith finswered he did not" 

^< Did he discover any marks of surprise, when he 
was informed that John Anderson, whom he brought 
on shore from the Vulture, was adjutant general of the 
British army ? " 

^^ I did not discover any marks or change in his 
features or complexion." 

" Do you recollect, in the course of the examina- 
tion, that Mr. Smith was asked how he could recon- 
cile Mr. Anderson's coming on shore in the room of 
Robinson, from the Vulture, to treat of matters rela- 
tive to Robinson's estate ; if you do, what was Mn 
Smith's answer?" 

^^ I do not, for I conceived that Mr. Smith thought 
the intention of Robinson coming on shore, was to 
give intelligence as weU as Anderson." 

^^ Did Mr. Smith say that he gave Mr. Anderson a 
coat of his own to change his dress, at the instance of 
General Arnold ? " 

" I do not recollect, that it was at the instance of 
General Arnold, but that it appeared a matter of evi- 
dent propriety to conceal him from the country peo- 
ple, who, Mr. Smith observed, ought not to be ac- 
quainted with these things ; by these things he meant 
the mode of obtaining intelligence." 

"Did Mr. Smith mention where Mr. Anderson 
was going at the time he left him ? " 

" Mr. Smith conveyed the idea to us, that he fully 
understood Mr. Anderson, when he left him, was go- 
ing to New York> for which purpose he had General 
Arnold's pass." 

'^ Did Mr. Smith mention any information that 
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General Arnold had received from this Mr. Anderson, 
or that General Arnold told him that he had received 
from him ? " 

^^ Not a word. He said the conversation was to- 
tally unknown to him. I don't remember that the 
question was asked him, whether General Arnold had 
informed him of the intelligence he had received." 

" Whether Mr. Smith said General Arnold gave 
him the character of this person as being a private 
person, or acting in a public capacity ? " 

^< I don't remember that Mr. Smith said that Gen- 
eral Arnold gave him a description of the person ; 
but that General Arnold said tlie person would give 
him, General Arnold, material intelligence." 

" Was this confession from Mr. Smith easily ob- 
tained from him, or did he discover a backwardness 
to make any ? " 

^^ I think easily, as to the general matter ; the par- 
ticulars of the coat, the carrying the breakfast and 
dinner, the being obliged to lodge at Crom pond, 

were drawn from him by questions ; the answers to 
these questions were readily made." 

" Had Mr. Smith gone through his account of his 
conduct in this affair on the general matter, previous 
to these questions being asked ? " 

" I think he liad." 

" Did General Washington, or either of the gen- 
tlemen who were present at Mr. Smith's examination, 
inform Mr. Smith that they were acquainted with his 
conduct, before he had an opportunity of giving this 
relation ? " 

** Yes." 
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^' Did ho appoar to be much embarrassed when his 
Excellency, or one of the gentlemen present, ac- 
quainted him that he was acquainted with his con- 
duct ? " 

'^ There was an embarrassment, but I knew not to 
what cause to attribute it." 

<^ Did Mr. Smith, previous to his entering on his 
confession, make solemn protestations and appeals to 
heaven of his innocence and ignorance of General 
Arnohl's criminal designs or intentions ? " 

'^ In the course of Mr. Smith's examination he 
made very solemn protestations, that he believed 
General Arnold was acting for the good of the coun- 
try, or he should not have assisted him." 

" Can you inform the court the time General Ar- 
nold went off to the enemy, and the time Mr. Smith 
was taken up ? " 

" General Arnold went off to the enemy about ten 
o'clock in the morning of Monday, the 35th of Sep- 
tember last, but General Washington did not know 
it until four o'clock in the afternoon of that day. 
Colonel Gouvion was sent from Robinson's house to 
Fishkill, where it was understood Mr. Smitli was, 
about ten o'clock that evening, to apprehend Mr. 
Smith ; Colonel Gouvion returned before day, and 
Mr. Smith arrived between seven and eight o'clock 
on Tuesday morning under guard." 

The Prisoner. Did you see me at Fishkill the 
Sunday evening preceding the Tuesday I was brought 
to Robinson's house ? 

" I saw you there that evening at General Scott's 
house, in company with Colonel Hawk Hay ; Gen- 
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eral Washington was in company no part of the time 
I was with you, though he was in the house." 

" Did my behavior that evening indicate a know- 
ledge of any transaction that was injurious to my 
country ? " 

"No — you related a circumstance of the Vul- 
ture's being removed by some of our artillery firing 
on her, and that General Arnold was at your house, 
and was looking out of the window at that time, 
which circumstance, combined with others, was the 
cause of your being apprehended afterwards. The 
firing, it appeared, was just at day-light of the 22d 
of September last, the morning succeeding the n^t 
you were on board the Vulture." 

The Court. Did Mr. Smith mention the names 
of the persons who carried him on board ? 

" He did not — the question I believe was not 
asked him, as it was expected that the names would 
have been found by the person superintending the 
boatmen at the ferry, as it was known that an order 
had been given by General Arnold to that person to 
supply Mr. Smith with a boat at any time he should 
call for it." 

" Was General Washington at FishkiU when he 
heard of General Arnold's going off to the enemy ? " 

" No — he was at Robinson's house, and the mat- 
ter was not generally divulged until the evening." 

Colonel Hay, at whose house the prisoner was 
arrested, testified as to a conversation he had with 
Smith upon the subject of his arrest. The latter 
protested solemnly, that the only views he had in 
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going on board the Vulture, and bringing Anderson 
on shore, was to gain intelligence of importance and 
serve his country. The judge advocate here laid 
before the court certain papers v^rhich the prisoner 
admitted he once had in his possession, and the case 
on the part of the prosecution was closed. The 
prisoner then called and examined several witnesses 
in his defence. 

Jonathan Lawrence^ the first witness produced by 
the prisoner, on being asked whether he recollected 
Smith's general conduct in New York, previous to 
his leaving there, replied : 

" I know but little of your political conduct while 
in New York, but it appeared to me your general 
character was in favor of the country." 

" What has been my general conduct in the coun- 
try since leaving New York ? " 

" At Dobb's Ferry I remember seeing you pass 
and repass as one of the convention of the state of 
New York. The convention was then sitting at 
Harlem. I was one who then guarded the ferry to 
examine passengers, and on examining you, you pro- 
duced your credentials of being one of the conven- 
tion." 

" What has been my general character in the coun- 
try since leaving New York ? " 

" Your general character was that you were a friend 
to the country, and from several conversations I have 
had with you within this twelve months you appeared 
to me to be so." 
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Jonathan Ilolcomb. Mr. Smith having desired 
me to purclmso him two cattle in Now England ; on 
my return with the cattle, which was on Friday, the 
22d September last, about four or five o'clock in the 
afternoon, I called upon Mr. Smith at his house and 
told him I had, in the droves back, his beeves coming 
on, and desired him to go into the road and see 
them. He told me that I might turn them into the 
pasture, that he would take thcni as I had purchased 
them, and not look at them. I insisted that he should 
go and look at them, and that if he was not pleased 
with them I would drive tlicm on and receipt them. 
Mr. Smith declined going with mo, and gave me for 
reasons, that he had been up the last niglit with a 
gentleman from New York at General Arnold's de- 
sire, to endeavor to procure a line of communication 
from New York to General Arnold, as we liad had 
no news from tlicro for Home time, and the gentleman 
was then in his house, and Mr. Smith told me he 
expected the next morning to go with him to Gen- 
eral Arnold's, and from there, if he went with him, 
for he appeared not determined to go, to Fishkiil to 
his wife. The reason of his going to Fishkiil was to 
get the keys from his wife, to get money to pay me 
for the l>eef. 

The Court. Did Mr. Smith tell you by what 
means that gentleman came to his house ? 

" He did not." 

The Prisoner. Did I make a secret of having a 
gentleman from New York at my house ? 

" You did not — you sp^Ae of it frankly to niie." 

The Court. Did Mr. Smith inform you that Gen- 
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eral Arnold had had an interview with this gentleman 
at his house ? 

^^ They had an interview there the night before, as 
I understood Mr. Smith." 

The Prisoner. Do you recollect my calling to 
my servant to get up my horse ? 

" I do." 

The Court. Did you understand from Mr. Smith 
that he was present at the interview of General Ar- 
nold with the gentleman from New York ? 

" From what he said, I understood he was present, 
and that they had been in council together to pro- 
cure a line of intelligence." 

The Prisoner. Did I tell you I was present at 
the interview ? 

^^ No — but from what you said I conjectured 
so." 

" Was what I informed you of, unasked by you ? " 

" I do not recollect asking you a single question 
about it." 

The Prisoner to Colonel Hay. Do you remem- 
ber asking me, on the road from Fishkill to Robin- 
son's house, if I had ever wrote any treasonable 
letters to New York ? 

^^ I did ask you if you had wrote any treasonable 
or any other letters privately to New York — you 
said you had not." 

" What was your reason for asking me this ? " 

" Colonel Gouvion informing me that there were 
persons taken up, that would prove you held a trait<»r- 
ous correspondence with the enemy." 

" Did I not, on the road, complain much of my be- 
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ing taken in such a manner as I was, as I was con- 
scious of no evil design against the country ? '' 

" You did complain of the manner of your being 
taken and carried down, and said you thought your- 
self exceedingly ill used, after all your services to the 
country, and thanked God you were conscious of 
having done nothing that could deserve such treat- 
ment, and when you got to head quarters, said you 
would be very high about your treatment." 

" Is it not double the distance from the point of the 
long Clove to Curn's Island, that it is from the point 
of the Clove to Taller's Point, in the North River ? " 

" I think it is nearly double the distance." 

" Could you collect from my conduct, when first 
apprehended at Fishkill, any behavior in me, which 
conveyed to you an idea of my having done anythuig 
of a criminal nature ? " 

"I did not, for you ordered your boy to follow you 
with a horse down to Robinson's, for you said you 
expected to return the next morning." 

" Were you present at a conversation which passed 
between Colonel Hamilton and myself at Robinson^s 
house, after my examination before General Wash- 
ington ? " 

" I was present at a conversation between you and 
Colonel Hamilton, but I do not know whether before 
or after your examination before General Washing- 
ton." 

" Don't you recollect my telling Colonel Hamilton, 
when pressed by him to inform of all I knew of Ar- 
nold's designs, that I had already told General Wash- 
ington all I knew ? " 
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" I do recollect you was pressed by Colonel Ham- 
ilton to tell all that you knew, and you said you had 
already told all that you knew, but I do not recollect 
you said, to General Washington. Colonel Hamilton, 
to induce you to tell all you knew, and to bring out 
the accomplices, promised to make use of his ia- 
fluence to get you a discharge, but said he was 
unauthorized to make such a promise, but he did it 
of his own accord." 

" Do you think, from the confidential manner in 
which I related my transactions with General Arnold 
to you on the road, in order to obtain your opinion, 
that if there had been anything more in the compass 
of my knowledge, as far as my agency in this busi- 
ness extended, I should not have informed you of it, 
in order to obtain your advice ? " 

^^ I must confess I had some doubts about me that 
you had not told me the whole aflairs, but after I was 
permitted to see you in Robinson's house, my begging 
of you for God's sake, for your wife's sake, and 
children's sake, to accept of Colonel Hamilton's pro- 
mise, and divulge the whole secret, by your solemn 
appeals to the Almighty that you had told all you 
knew, and knew no more — I then believed that you 
had told the whole, and if you had known anything 
else I certainly should have got it out of you then." 

" Do you recollect my telling Governor Clinton, 
that Sir George Rodney had detached six ships of 
the line, as a reinforcement to Admiral Greaves ? ' 

" I do, and also recollect your mentioning it at Dr. 

McKnight's, the night we supped in company with 

33# 



S5H AMKRICAN TRIALS. 

(jciioral Knox. This circumstance I forgot in my 
fonm^r cxarnirmlioti." 

<* IMi^HHo to relate to tlic court all you know of my 
jK)litical conduct in New York before our leaving it, 
and HJncc!, to this time, and what of!ices I filled in the 
Btate.'* 

" Your character at New York stood very high as 
a whi^. I have often heard you blamed for being 
too warm, and your running yourself into many im- 
I)ru<lc!neeH, by your intemperate /.eal. I remember, 
on the Oth of March, 1775, when the wbigs and 
tori(?H turned out, that you was extremely active on 
the whig side, atid was the first |>erson that introduced 
the bhidgeons to the whigs, to knock the torics in the 
head, when they opposc^d a nu^asure the wliigs wanted 
to prosecutij. J'lv(;r since your living in the country, 
you have be(^n activ(^ in the American cause, and I 
ha<l tH^ver reason to doubt your attachment. I al- 
ways found you wilhng to turn out with the militia, 
and do evtjrything in your powc^r to promote the pub- 
lie good. You have been a member of the sub-coin- 
inittet^ of the county, and nuMiiber of the provincial 
convention at the time indep(Midence was declared. 
In July, 177(), two ships and thr(?e tenders came up 
to llav(*rstraw, and atlempttul to land some men to 
carry olfsonu^ stor(*s. They came so nmch on a sur- 
prise, that the mihtia could not bc^ collected. Only 
thirteen, you b(?ing one of tlui thirteen, went down 
to the landing, and notwithstanding the three tenders 
k(*pt a continual tiring, the tliirt(*en men beat oil* five 
or six boats, crowded with men, and saved the 
stores.'* 
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Major Kierce. On the 2 1st of September last, 
General Arnold told me, when his barge returned 
from the continental village, with a barge that he sent 
for, to send it into Haverstraw creek, and to let him 
or Mr. Smith know by express by land, that the 
barge was sent into Haverstraw creek. I wrote 
a line to General Arnold, informing him that the 
barge was sent into the creek, and my express met 
the boy from General Arnold to me, and gave him 
my note, which was the reason I did not receive 
General Arnold's note to me. 

" Were you informed for what purpose the barge 
was sent into the creek ? " 

" General Arnold informed me it was for Mr. Smith 
to go down the river, to get some intelligence in favor 
of America." 

The Prisoner. Did you ever apply to me for 
money for the public use, and what station did you 
act in at the time ? 

" I applied to you last summer for money, being 
in great want of it to forward public despatches to 
and from the eastward, and you let me have one thou- 
sand dollars, and told me you could not let me have 
any more that time, and you should not want it be- 
fore the fall, when you should want it to purchase 
some salt. I acted as quarter master at King's Ferry 
at the time. Mr. Henry, who had acted as quarter 
master at that place, also informed me you had let 
him have money for the public use. 

" Did I not always discover to you a desire to 
advance the interest of the country, and promote the 
general cause of America ? " 
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" You did, and boro with us the character of a 
warm friend to Anjorica." 

2'Ae Court. Did Mr. Smith inform you that be 
had used the boat ? 

'< No. I did not see Mr. Smith afterwards until 
he was coming from Fishkill after he was taken 
up." 

The Prisoner, Did you hear Colonel Robinson 
was on board the Vulture ? 

*' It was a common roi)ort at King's Ferry that be 
was on board." 

The Court. Do you know whether Mr. Smith 
was employed by General Howe and General Arnold 
to get intoUigencfi ? 

" General Arnold informed mo, the afternoon of 
the night the boat waH sent into the creek, that Mr. 
Smith had furnished General Howe with very good 
int(}|ligetice, and that he, Mr. Smith, was going down 
the river to procure intt'lligenee for him, and desired 
me not to delay the boat a minute, but, as soon as it 
arrived, to send it into the creek." 

Colonel John Lamb was next produced by the 
prisoner, who asked him the following questions. 

" Do you know whether General Arnold received 
any letters from Colonel Beverly llobinson, by a flag, 
from on board the Vulture, and who informed you of 
it?" 

'^ I was at the table at dinner (there wetQ a number 
of other gentlemen present) with him at tlie tifue 
letters were brought in, and he said tliey came by a 
flag from Colonel Beverly llobinson ; there was one 
he said for him, and anotlier be said for Geoaml Putr 
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nam ; he o[>cncd the one ho said was for liim, just 
loTikcd at it, and put it up in his pocket/' 

" Do you know of General Arnold's receiving any 
more letters from Colonel Ilobinson ? " 

" I never heard of his receiving any more." 

" Did he ever tell you, or read to you the contents 
of that letter ? '' 

*' lie did not rr^ad the letter to me ; ho told mo 
that Ikverly Robinson had proposed an interview 
with him, and asked my advice on the subject. I 
adviscid him, as ho was then going down to meet his 
Excellency, to show the letters from Beverly Robin- 
son to him ; and told hirn, as the proposal was of a 
very extraordinary nature, I could not conceive what 
views Beverly Robinson amUl have, in proposing 
such an interview. If anything ho had to commu- 
nicate was of im[K>rtance to this country, ho might 
do it by letter, but that if it was a matter that re- 
spected his own private concerns, his business would 
be with tho governor of the state, not with the gen- 
eral c^nnmanding in the doimrtment, but that I sup- 
poses! the latter was the case — that it was a matter 
of private concern res[)ecting his estate ; but I could 
not sup{K>se what could l>e tho motive, and told him 
the profiosal was of such a nature, that it would 
induce a suspicion of an improper correspondence 
\H!iw(Hm him and Beverly Robinson, if there was an 
interview t>etween them. I told him, that as he was 
going down to meet his Excellency at King's Ferry, 
I would advise him to show the letters to his Excel- 
lency, and take his advicfs how he should act. After 
he had an interview with his Excellency, I put tlio 
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question to liiin, to know if he had shown these letlen 
to the general. Ho told me that he had, and that 
his Excellency's opinion respecting the matter exaedjr 
coincided with my own. I afterwards asked h«i 
Excellency if he had shewn him these letters, and he 
said that he had.'' 

The Court. Did General Arnold mention to yon 
the purpose of the interview ? 

<* He did not." 

The Prisoner, Did he not afterwards show yon 
another letter from Robinson , in which Robinsoa 
promised to communicate to him intelligence of the 
utmost importance to America, if he might be restoiied 
to the re-possession of his estate. 

<' He did not, nor ever mentioned anjr such cuv 
cumstance of such a proposal to me/' 

^' Was that all the conversation, that you bare 
mentioned, that passed between you respecting the 
letters Arnold had received ? " 

" It was." 

<< Did you know whether flags frequently pasted 
between Arnold and the ship Vulture ? " 

'^ I never heard of a flag passing between him ai»i 
the ship Vulture, until Arnold was gone oflf to the 
enemy." 

" Were you stationed at the garrison at West Point, 
at the time Arnold told you of the interview proposed 
by Robinson." 

" I was." 

Major General Howe and several otiier AmericaB 
officers were examined by the prisoner, and testified 
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that he had been in the habit of furnishing intelli- 
gence to the Americans of the enemy ; and that he al- 
ways appeared to be a strong friend of liberty, although 
he was at one time r^jarded with suspicion on ac* 
Count of his family. 

At this stage of the proceedings, all the evidence 
on both sides having been produced, the prisoner 
requested time to prepare his defence, and several 
days were allowed him for that purpose.' When the 
court assembled again, he read a long defence, which 
occupied a quire of paper. He again denied the juris- 
diction of the court, contending that the resolve of con- 
gress, on which the charge against him was founded, 
could not abolish a fundamental principle established 
in any of the civil constitutions of the states in the 
union ; that the exercise of the power, vested by this 
resolve, deprived the subject of the right of trial by 
jury, the great bulwark of individual freedom. He 
then urged, that General Arnold was actually a major 
general in the American service, at the very time he 
was engaged in the combination specified in the 
charge, and that he could not have had any agency, 
without the sanction and direction of Arnold ; and 
the evidence clearly showed, that the whole proceed- 
ings of the prisoner were in obedience to the instruc- 
tions of Greneral Arnold. He also insisted, that the 
charge against him was in effect a charge of treason 

> " Without any one as my counsel," says Smith, in his narrative, " I 
was compelled to enter on my defence, which I did with the more cheer- 
fulness, from the candid and impartial manner in which the trial was 
conducted hy the judge advocate, and the court-martial in general, but 
more particularly the president, Colonel Henry Jackson, of the town of 
Boston, in the Massachusetts state." 
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against the United States, requiring the strongest 
proof, and the testimony of two witnesses to each 
overt act. The prisoner then entered into a careful 
examination of the testimony in the case, and con- 
cluded with a solemn asseveration, that what he had 
declared to General Washington was strictly true; 
that he had no knowledge whatever of Arnold's real 
plans, but had acted throughout in good faith. 

When the prisoner concluded his address, the court 
adjourned, and after holding one session for consider- 
ation, pronounced the following sentence : " The evi- 
dence produced on the trial and the prisoner's defence 
being fully and maturely considered by the court, 
they are of dpinion, that notwithstanding it appears 
to tbenpi, that the said Joshua H. Smith did aid and 
assist Benedict Arnold, late major general in our ser- 
vice, who had entered into a combination with the 
enemy for the purposes whlcli the charge mentions, 
yet they are of opinion, that the evidence is not suffi- 
cient to convict the said Joshua II. Smith of his 
being privy to, or having a knowledge of the said 
Benedict Arnold's criminal, traitorous and base de- 
signs. They are, therefore, of opinion, that the said 
Joshua H. Smith is not guilty of the charge exhibited 
against him, and do acquit him of it." 

This decision of the court seems in accordance 
with the testimony. But the real connection of Smith 
with Arnold has never been satisfactorily explained. 
It is hnpossible to believe, tijat a man of his intelli- 
gence did not suspect something wrong in the pro- 
ceedings ; and his narrative, written many years after- 
wards, serves to strengthen the impression that he 
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was not acting in entire good faith. The troubles of 
Smith did not end with the trial. Indeed^ he avers 
in his narrative, that he was not informed of the de- 
cision of the court martial until long after it was given, 
but was kept in constant suspense as to his fate, for 
many months. The papers were transmitted by 
Washington to the government of New York, that 
Smith might be tried by a civil process under the law 
of the state of New York, should such a course be 
deemed advisable. He was subsequently taken into 
custody by the civil authority of the state, but after 
being confined in jail several months, he found means 
to escape, by the assistance of his wife, and after vari- 
ous adventures, sometimes disguised in a woman's 
dress, he reached the city of New York, then in pos- 
session of the British. At the close of the war he 
went to England. 
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THE RHODE ISLAND JUDGES. 



The period immediately succeeding the American 
revolution was the most gloomy in our history. The 
country was exhausted by a protracted contest of 
seven years, and, on the restoration of peace, there 
were found to be causes of discontent in many of 
the states, which threatened to embroil the citizens 
in sanguinary domestic dissensions. The army, un- 
paid and discontented, had returned to tlieir homes, 
amongst a population as impoverished as themselves, 
and the whole people were subjected to burdensome 
taxes -to meet a mass of debt, which had been accu- 
mulated in the course of the war. The restlessness 
produced by the uneasy situation of individuals, con- 
nected with lax notions concerning public and private 
faith, and erroneous opinions which confound liberty 
with an exemption from legal control, produced a 
state of things, which alarmed all reflecting men, 

especially as a division of property was more than 

83* 
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hinted at, on the ground that what had been pro- 
tected by the joint exertions of all, ought to be com- 
mon to all.* 

Moreover, the usual consequences of war were 
conspicuous in the emulation which prevailed in the 
maritime towns, among men of fortune, to exceed 
each other in the display of their riches, and in the 
utter neglect of those principles of diligence and 
economy, which are essential to the stability of a free 
government ; whilst the discipline and manners of 
the army had vitiated the taste, and relaxed the in- 
dustry of the whole people. ' Of this disposition in 
the citizens for luxuries, the merchants naturally took 
advantage, and large importations of foreign manu- 
factures drained the country of the precious metals, 
thus '' furnishing reluctant debtors with an apology 
for withholding their dues, both from individuals 
and tlie public." The discontent, attendant upon 
such a stjitc of things, was peculiarly active in New 
England, because their fisheries had become unpro- 
ductive, and soon became manifest, first, in unli- 
censed conventions, which arrayed themselves against 
the legislature, denouncing the heavy taxes and the 
a(hninistmtion of the laws, and, at length, in open 
resistance to the constituted authorities. 

' Tlio state debt of Massachusetts, when consolidated, amounted to 
upwards of lljirteen hun<lred thousand jKHinds, besides two hundred and 
iilly thousand pouncis due to the oflicers and sohliers of their line of the 
army. Th<ur proportion of the federal debt, was not less, by a moderate 
computation, than one million and a half of the same money. And, in 
addition to this, every town was embarrassed, by advances which they 
had made to comply with the repeated requisitions for men and supplies 
to support the army, and which had been done upon their own particular 
credit. Minot*s History of the Insurrection, 6. 
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In August, 1786, a conveDtion of delegates from 
fifty-one towns in the county of Hampshire, in Mas- 
sachusetts, met at Hatfield, and voted a great num- 
ber of articles as grievances and '^ unnecessary bur- 
dens now lying on the people ;" and gave directions 
for transmitting these proceedings to the convention 
of Worcester, and to the county of Berkshire. Very 
soon after, a number of insurgents, supposed to be 
nearly fifteen hundred, assembled under arms at 
Northampton ; took possession of the court house ; 
and effectually prevented the sitting of the courts of 
common pleas and general sessions of the peace. 
The governor issued a proclamation, calling on the 
officers and citizens of the commonwealth to sup- 
press such treasonable proceedings ; but it had little 
effect . The counties of Worcester, Middlesex , Bristol 
and Berkshire, were set in a flame. In the week suc- 
ceeding the proclamation, a body of more than t!iree 
hundred insuigents posted themselves at the court 
house in Worcester, and obliged the courts of com- 
mon pleas and general sessions to adjourn. Insur- 
gents in Middlesex county prevented the courts from 
sitting at Concord. In the county of Bristol, the 
malecontents assembled to prevent the sitting of the 
courts at Taunton ; but the people, to the number of 
three hundred, appearing in arms under Major Gen- 
eral Cobb, counteracted their designs. 

On the 23d of November, a convention of dele- 
gates from several towns in the county of Worcester 
sent out an address to the people. An attempt was 
at length made to prevent the sitting of the supreme 
judicial court, by a number of insurgents headed by 



DfiriK;! Hliays, who had hr^n a captain in the conti- 
n^^utal arrijy, hut hail rcHi^fi'^l hi« cofonjiSMori, The 
lj;tiiniru\ rjfini, at thin (UHimmu^i ficriod, ftsumed three 
liiWM for #;uHirj^ tin; hurd^ruH of the fjeople : an act for 
atWt'j-Ain^ iUa imck tax#^» in n\H^:ific articles ; an act 
for ffjakiijg rc'al aud \tttri¥mii\ ttHUkUi a Umder in di»- 
char^f; of #;x#;cijtiofiM aud tuAionn cjHumencjed at law ; 
and arj act for n;nd';rif j^ law \,rfH'Aimtin him expensive* 
'J*h<;y [irovidf;d for the apfireliendifig and trial of 
dijngeroiJH iH'jHfmn; hut at the narrie time tendered 
[mrdofi t/> ail the iriMurgentM* Thene lenient mear 
sureM of goverrirnerit were aHfTilK;d, not to clemency, 
hut to weukrieMH or timidity. 7*he judicial courts be* 
iiig luljourried hy the legiHhiture to the ^th of I>e- 
iM^rnher, to Hit at HfirirjgfieJd, Bhays with about 
thnM; hundred mnier:r>ntentH marched into that town 
to n\t\umti the ndniiniHtiation of \iiHiU'jif and took 
poHHfiHHion of !|j(5 court hoiiNc. A c/>mmittee was 
ii\t\nniiUul to wnit on the court, with an order, couched 
in \\ir. hinnhif; form of a fietition, rerjuiring them not 
to f>ror(U!d on ImHiiu'HH ; and hotli parties retired. 

Thf; diHpoNJtion to inHiir^(Micy waH not cfinfuied to 
MiiHHiichuHcflH. On th(; '2()fh of Kei>teml>er, alK>ut 
two hundrtMl men, armed in diirerent modes, sur- 
rounihid the ^^cncral aHH(fnihly of New Hamfishirc, 
convened at l'lx(^t(;r, and h(;l(l the whole hmly prison- 
erH Heveriil honrH ; hut th(; citi/enN, apfiearing in 
firniH, cruNhed the inNurreclion there in its infancy. 
'I'he ohject of th(^ inHin/i^entH whh, to for(;(! the h^gi»- 
liitint; into u piiper niouf^ HyHt(;m, a^rer^thly to a 
petition, whirli had hej^i pri^viounly i)reforrcd l>y a 
convention of dt^li^f^atc^H from about thirty towns in 
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that state* The president, in a cool and delibeiate 
s|iioech. ej[|4ained to the insiir^^nts the reasons for 
which the assembly had rejected the (petition : ex* 
pi.>sed the vix'akiK'ss and injustice of tlieir n^uest ; 
sail!, if il were ewr so pro(K>r« and tlR^ wliole body of 
the |x\>ple were in fan^r ol' it, )>>t tlie legisbture 
oikdit not to comply with it. while sunrounde^t by an 
annoii tlvrce : and declareiL tliat no considemlion of 
liier^^aal tfanii^^r would ewr coinjiiel tiie kinslaturv^ to 
ri\>la:e iIk" riarhis of tlieir conslituejiis. When his 
s|iietvh was tinislieil. the drmn lueat to anns : as many 
as had iiuus were onlered to lead ihem with IvilU : 
sentries were placed at the doors: and tkath was 
thrx^ateiunl U> any [X'^rson who siKHild attempt to 
t^s^^iix" until their demaiHls were ^^ranted. This in- 
sidt to the kieislaturv^ was Upheld in silemv until the 
dusk of the ewnin^. when some of the inhalMfants of 
Kxoler Uxit a dnmi at a distance, and others criiHl. 
" Ihu-uira tVv wvertmHuit! Briiiir up the artillery.''* 
The 5oimd of these worsts stnick the nHil> with an 
insiant (vuiic. and they seatU'retl in e>iT4ry dir^nrtion. 
TIh\v collecte\l the next day : but the jMresitlent. 
having calkxl out the f^^rce of the state^ soon dis- 
IH'r^Ht tlKtn. SonH> were taken (vrisom^rs* Eu^ht 
nvre arrai^KHl at the sui^erior court on an iintict- 
nieiit fi¥r treason ; but no one suflered ca[>ital pun* 
ishuK'nt** 

In Rhoiie Island these restless spirits seem to have 
ol^iaiiHHl possession of the «soTemment.and they pro* 
cee^ted to make some of the most extiaordinarv biws 
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ever known in a civilized community. The distresB 
attendant upon the exfx>rtation of the precious metals 
was cliarged u[x>n the merchants, who were regarded 
with the greatest acrimony by a iai^e majority of 
the people. An idea became prevalent; that paper 
money miglit be forced, by legislative authority^ to 
take the place of gold, and measures were adopted 
to carry out this policy to the utmost extent by the 
strong arm of the law — it being supposed that the 
mercliants were the only class that would be inju- 
riously affected thereby, or that would make any 
strenuous opposition. 

The subject of the currency, one of the most diffi- 
cult and embarrassing in the whole science of pcHtir 
cal economy, is more exposed to the assaults of 
ignorance and the arts of the demagogue than any 
other ; and experience shows, that in all free gov- 
ernments, the greatest errors are sometimes embraced 
by the people, and a course of policy persisted in, 
which must inevitably result in disaster and ruin. In 
Rhode Island, at the period referred to, the distresses 
of the people were seized u[)on by unprincipled men, 
who, by artful appeals to the distressed of every 
class, roused them to frenzy against the merchants, 
and induced them to entertain the false and delusive 
hope, of being able to change their condition by 
simple acts of legislation. The state was distracted 
by two parties, calHng tliemselves the hard and paper 
money parties. In 1786, the latter obtained an 
overwhelming majority in the state, and in May of 
that year, the general assembly proceeded to make 
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certain laws, wliich were at once indicative of fraud, 
ignorance and folly. 

The first act on tliis subject, after reciting that, 
from a ^*arioty of causes, [political and mercantile, the 
currency of the state liad become altogetlier insufli* 
cient in )K>int of quantity for the pur[>oses of trade 
and commerce, and for [raying the just debts of the 
inhabitants, provided for tlie emission of one hundred 
tliousand iH>unds in bills of pa()er, for the [>eriod of 
fourteen years, to Ik* lent on the cretlit of clear land- 
ed real estates, at the rate of four \ycr centum |H}r 
annum. Committees were ap^nVnited throughout the 
state, to sign and distribute tliese bills to the towns, 
in proiK>rtion to tJieir |>opulation. Persians rei^eiving 
tliem were to |Hiy the interest into the general trea- 
sury of the state, aiuuiallv, for seven years ; but the 
last se^'en years no interest was to l>e ymd : and one 
seventli part of the sum so issued ^'as to Ik> ymd into 
tlie ottice of a general committee in seven e<]ual an- 
nual (xiyments during the last seven years, '* to be 
consumed by fire." ^ The bills were to be issued in 
a convenient form, not more tlian tliree ix>unds in 
^ulue, nor less than six|)ence. This money was to be 
a lawful tender for all debts, and in case any (K^rson 
refused to receive it as sucli, his debt was to be forever 
barred u|K>n proix^r proceedings liad by the debtor. 
No time was fixed for the reilemption of tiiese bills, 



> The form of th^o bills was as foUow^ : — Smt<^ of Rhoiie !»Iiiih1| 
&c. This biU U equal to in lawful silver money, ami shall he 

receired in all {mymeiits within this stale, agreeable to an act passe«1 bj 
the general assembly of said state, at their May session, hokien at th« 
dty of Newport, A. D. 17S6. IXcath to counterfeit. 
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nor was their ultimate payment chaiged upon any 
fund. Indeed, it was not designated how they were 
to be paid, and it is hardly necessary to say, that 
they fell into immediate discredit. 

At the next June session, the assembly passed 
another act on the subject. The preamble set forth 
that ^^ whereas it is highly necessary, and of the last 
and most important consequence to the government 
of all states, that the proceedings of the legislature 
be held in high estimation, and the most sacred re- 
gard ; and that the law when promulgated be strictly 
adhered to, and punctually and most religiously 
obeyed. And whereas it is of the greatest moment, 
that the aforesaid emission of one hundred thousand 
pounds, which will have the greatest tendency of 
anything within the wisdom of this legislature to 
quiet the minds and to alleviate the distressed situa- 
tion and circumstances of the good citizens of this 
state, should be kept in good credit ; and that the 
same should be a currency equal in value to coined 
gold and silver : And whereas various attempts have 
been made by a certain class of men, who, from mis- 
taken principles, suppose the said currency to be 
injurious to their interest, and from an inclination to 
render invalid such laws and regulations of this as- 
sembly, as may not quadrate with their interest, judg- 
ment and opinion of things, and for many other 
causes, which, if permitted to exist, will support a 
power in this state counter to the authority chosen 
and appointed by the suffrages of the free people 
thereof, and subversive of those laws and principles 
upon which the happiness, welfare and safety, of the 
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people depend." It then provided that any person 
who should refuse to take these bills of credit in ex- 
change for any articles which he might have for sale, 
according to the amount expressed on the face of 
such bills, or make any difference in the prices be- 
tween silver and paper money in any sale or ex- 
change, or direct the same to be done ; or in any 
manner whatever tend or attempt to depreciate or 
discourage the passing of such bills, of the price of 
the face thereof, or do any act to in\'alidate or 
weaken the act emitting such bills, for the first 
offence should forfeit and pay the sum of one hun- 
dred pounds, and be rendered incapable of being 
elected to any office of honor, trust, or profit iiithin 
the state. 

This measure met with no better success than the 
other ; but its failure did not convince a majority of 
the people, that legislative enactments could not 
transmute paper into gold, and they were more than 
ever determined to create, by the mere force of law, 
a confidence in a worthless paper currency. Ac- 
cordingly, at a session of the general assembly, 
specially convened by the governor, in August fol- 
lowing, one of the most extraordinary laws ever im- 
posed on a free people, was passed by the general 
assembly. The preamble set forth, "that it is an 
established maxim of legislation, and ought to be 
strictly and punctually adhered to in all wise govern- 
ments, that process upon the breach of penal laws 
should be immediate, and the penalty inflicted or 
exacted directly consequent upon conviction. And 

VOL. II. 24 
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that the usual and stated times of holding courts 
within this state, are impracticable, inconvenient and 
inapplicable to the true intent and meaning of said 
act; and altogether insufficient to carry into effect 
the good purposes of this legislature, touching the 
same." It was then enacted that if any person re- 
fused to receive such bills as coin, according to pre- 
vious laws, the complainant should apply to either of 
the judges of the superior court of judicature or 
inferior court of common pleas, and citation should 
be issued to the refusing party, to appear before a 
special court within three days, and there stand his 
trial, without a jury, according to the laws of the 
land, before such court. And the judgment of the 
court, upon the conviction of the accused, was to be 
forthwith executed, and the offender immediately to 
pay the penalty, or stand committed to jiil until sen- 
tence should be performed ; which judgment was to 
be final and conclusive, and without appeal. No 
delay, protection, privilege or injunction should, in 
any case, be prayed for, allowed or granted. 

At the same session, a bill passed the house of 
representatives, which was sent out to be submitted 
to the freemen, at their town meetings. This bill 
contained a criminal provision for refusing to take 
the bills at par with gold and silver, and also a test, 
whereby all the freemen of the state and others, were 
required to swear or affirm, that they would use their 
endeavors to give the paper money a currency equal 
to gold and silver, and that they would sell their 
vendible articles for the same prices for the one as 
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the Other. In case of failure, the delinquent was to 
be punished as for wilful and corrupt perjury.^ 

But the proceedings of the general assembly re- 
ceived a sudden and eflfective check, in the firmness 
of the judiciary, who refused to coiiperatc in these 
insane measures. In September, 1786, one John 
Trevctt, of Newport, having purchased in tlie market 
some meat of John Wheeden, a butclicr, tendered 
him in payment bills of the emission of May pre- 
ceding. The butclicr refused them, whereupon a 
complaint was filed in accordance with the laws, 
before Paul Mumford, chief justice of the sui)erior 
court, at his cliambers, who caused a special court to 
be convened, but as the information was filed during 
tlie term, it was referred to the regular sittings of the 
court, for determination under the provisions of the 
paper money laws. 

The defendant appeared in court, and pleaded, 
" that it appears by the act of the general assembly, 
wherein said information was founded, that the act 
had expired, and hath no force. Also, for that by 
said act the matters of complaint are made triable 
before special courts, uncontrollable by the supreme 
judiciary court of tlie state. Also, for that the said 
court is not, by said act, authorized and empowered 
to empanel a jury, to try the facts charged in the 
information, and so the same is unconstitutional and 
void." 



> Upon the poblicalkm of this bill, the dtizeos of Proridenee, in town 
meetittf^, uotnimoasly instructed their representatiTes to Tote against it. 
An able report was drawn up, which exerted a fiiTorable influence oa 
the public mind. Updikej 176. 
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The caflc came on for a liearing at the September 
term of the superior court of judicature for the coun^ 
of Newf>ort, 1786, before Paul Mumford, chief jus- 
tice, Joseph Hazatd, Thomas Tillinghast and David 
Howell, associate justices. James Mitchell Vamum 
and Henry Marchant,' the most eminent counsellors 
in Rhode Island, were retained for the defendant 
Varnum was regarded as the ablest lawyer of that 
day, and had great influence with the friends of law 
and order throughout the state. Early in the revolu- 
tionary struggle, he was chosen a brigadier general 
by congress, and was in active service more than a 
year, when he resigned his commission , but was 
elected a major general of the militia of the state, 
and held that rank during the remainder of his life. 
He was also chosen a member of the continental 
congress, in 1780. After the war, he resumed the 
practice of his profession, in which he met with great 
success. In appearing on the present occasion, Var- 
num acted as much in accordance with his own 
desires, as the welfare of his client. His argument, 
although not wanting in strength, is clothed in an 
ungraceful style, and is deficient in good taste and 
sound discrimination. It by no means justifies the 
praise it received at that day, and, to the modem 



* Henry Marchant was a native of Martha's Vineyard. He was bom 
in 1741, and studied law with Judge Trowbridge, in Cambridge. He 
established himself in Newport, Rhode Island. In 1770 he became 
attorney general of the colony. In 1777 he was a delegate to the coo- 
tincntal congress, and continued there three years, when be declined 
serving longer. On the organization of the government under the 
constitution, he was appointed by Washington judge of the district court 
for Khodc Island, and remained iu that office until his death, in 1796. 
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reader, adds nothing to the reputation of this distin- 
guished lawyer. Perhaps the explanation of this 
may be found in the fact, that the argument was 
reduced to writing, after the excitement which pro- 
duced it had died away ; and it is still more proba- 
ble, that the emphatic success of the advocate, on the 
occasion referred to, lent a charm to his address, 
which time could not preserve. At any rate, it ia 
worthy of preservation in these pages, as connected 
with one of the most interesting points in our do- 
mestic history.' 

ADDRESS OF JAMES M. VARNUM. 

I do not appear, may it please the honorable court, 
upon the present occasion, so much in the line of my 
profession, as in the character of a citizen, deeply 
interested in the constitutional laws of a free, sove- 
reign, independent state. And, indeed, whenever 
the rights of all the citizens appear to be essentially 
connected with a controverted question, conscious of 
the dignity of man, we exercise our legal talents only 
as means, conducive to the great end of political so- 
ciety, general happiness. In this arduous, though 
pleasing pursuit, should my efforts appear too feeble 

* General Yarnum was born in Dracut, in 1749. He was graduated 
at the Rhode Island College, now Brown University, in 1769, and, hav- 
ing studied law with Oliver Arnold, of Providence, established himself 
in East Greenwich. He entered the army at the age of twenty-seven, 
but resigned his commission at the age of thirty-one, and was elected to 
congress. In 1787 he was appointed a judge of the superior court of the 
Northwestern Territory, and was induced to leave his fiunily and friends 
to become a pioneer in the West, but his health had become enfeebled, 
and he died at Marietta, on January 10, 1789. 

94» 
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grounded. We shall attempt most clearly to evince, 
that it is contrary to the fundamental laws of the 
state, and therefore, as the civilians express it, a mere 
nullity, and void, ab initio. We shall treat, with 
decent firmness, upon the nature, limits and extent, 
of the legislative powers ; and deduce, from a variety 
of observations and authorities, that the legislature 
may err, do err ; and that this act, if we confine our- 
selves to the subject matter of it, can only be consid- 
ered as an act of usurpation ; but having been enact- 
ed by legislators, of whose integrity and virtue we 
have the clearest conviction, and of whose good 
intentions we have not a doubt, it will be viewed as 
an hasty resolution, inconsiderately adopted, and 
subject to legal reprehension. 

The parties named in the process are of no further 
consequence, than as the one represents the almost 
forlorn hopes of an hitherto disappointed circle ; the 
other as a victim ; the first destined to the fury of 
their intemperate zeal and political frenzy. Why 
should the abettors of this salutary act, as many are 
pleased to call it, retire behind the curtain, in the 
day of trial, unless something within tliem declares 
that all is not right? Or, dare they not appear in 
the character of informers ? Why should their artil- 
lery be levelled against an unfortunate man, who, not 
three weeks since, was an object of charity in the 
streets of Newport ; and now, '< poor pensioner upon 
the bounties of an hour," is called upon to answer, 
criminally, for refusing beef at fourpence the pound, 
when it cost him sixpence upon the hoof, althou^ 
purchased of some of the most influential promoters 
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of the present measures 7 Were they dubious of the 
event, or did they feel a reluctance in attacking gen- 
tlemen of business, character and fortune, who daily 
and openly trample upon this favorite idol ? Were 
they not aa|uainted with a Gibbs, and are they not 
intimately connected with a Cooke ? 

Incom[)arable was the sentiment of a fine writer, 
^^ tliat in a democratical government, the custonM and 
manners control the laws." And whenever an at^ 
tempt is made, to force upon the people a system 
repugnant to their |)rinciples, and at wtiich every 
sentiment of integrity must reluct, the authors them- 
selves, however sanguine in their hopes, will ever 
betray an instability in the execution, that generally 
forebodes disapfXiintment and chagrin* To your 
honors, however, it is submitted to determine, how far 
the observation will apply to tho cause on trial. The 
I)eacc, the honor, the safety of the state, dep^/nd 
upon, and the fate of unborn millions may tx) afTectr 
ed by it. 

The first point to which we sfjiicit the attention of 
the honorable cx>urt is, that the act f>f the legislature, 
upon which the information is founded, hath expired. 
In the preamble to this act it is stated, <^ that the 
usual and stated methods and times of holding courts 
within this state are impracticable, inexpedient, and 
inapplicable to the true intent and meaning of the 
said act (the act inflicting the hundred pounds penal- 
ty) and altogetlier insufficient to carry into effect the 
good purposes of this legislature, touching tlie same." 
Then follows : <^ lie it enacted, that the mode of 
procedure, and the method of law process, agaioit 
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any person or persons who shall be guilty of a breach 
of the aforesaid act, &c., shall be as followeth." 
Hence, it is evident, that the principal aim in this 
act, is so to modify and vary the process, as to en- 
force the sanctions of the former ; lessening, how- 
ever, the fine, to render prosecutions more familiar 
and practicable. Examine the act with the most 
critical exactness ; there is not a clause in it which 
creates a crime, or defines or qualifies an action, so 
as to infer the idea of criminality. Observe therefore 
a subsequent clause, which enacts, '^ that the legal 
mode of carrying the afore-recited act into execution 
shall be in force fully and completely, for every 
purpose therein mentioned and contained, until all 
offences, which have been conmiitted and com- 
plained of, and which may be couimitted and com- 
plained of, until the expiration of ten days after the 
rising of this assembly, may be fully heard, tried 
and determined; anything in this act to the con- 
trary in anywise notwithstanding." What then hath 
become of the legal mode, pointed out in the act, 
since the expiration of the ten days therein men- 
tioned ? What other legal mode, than that in ques- 
tion, is taken notice of? That is the only antecedent 
to the limiting clause ; at least, it is the last antece- 
dent ; and so granmiatically, as well as legally, is 
intended to continue in force the said space of ten 
days. " The legal mode " " shall be in force '' " un- 
til the expiration of ten days ;'' consequently, at the 
expiration of ten days there was an end of it. 

For penal statutes are to be construed strictly ; not 
only with regard to the crime and the penalty, but 
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also with respect to the procen; more eajpedaHjf 
when the manner of trial b repugnant to the oom- 
mon law. I am sensible that statates, made pro 
publico bono, (not malo, as in the present instance,) 
claim a liberal constmction. Of that kind maj be 
deemed, in legal contemplation, the emitting act, 
whereby it maj be supposed that the means of com- 
merce and other business are enlarged ; but this act 
and the former penal act becoming one, are alto- 
gether penal. They are not directed to the puUic 
good, nor are they so formed as to be entitled to 
liberal construction. 

Should it be objected, that this construction would 
manifestly oppose and frustrate the general intent of 
the l^;uilature ; I answer, the courts of law will en- 
deavor to estaUish tlie actual meaning of the legisla- 
ture, if not opposed by a plain, l^;al constructicNi ; 
but as they arc sworn to judge according to law, they 
cannot depart from this rule of decision. 

But, may it please your honors, we do not place 
our principal reliance upon this objection, although 
in 1<^^ propriety we might safely meet the conse- 
quences. The whole frame of the act is so repl^ 
with blunders, contradictions and absurdities, that 
not a trace of law-learning can be discovered in it 
And to the honor of those of the professional gentle- 
men, who prefer the good of their country to the 
paltry gains of business, they had not anything to 
do with it ; nor any one else who understood, or, if 
he understood, duly considered what he was about 

Wo now proceed to the second point stated in the 
plea, << that by the act of the legislature, special triak 
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are instituted, incontrdlable by the supreme judiciary 
court of the state." There are, in all free govern- 
ments, three distinct sources of power, the l^;islatiye, 
the judiciary and executive. The judiciary power is 
more or less perfect, as the formation of the courts of 
law tends to produce certainty and uniformity in legal 
determinations. And, indeed, without certainty and 
uniformity in the judicial tribunals, the best possible 
system of laws will prove entirely inadequate to 
the security of the people. For law itself is but a 
rule of action ; and consequently its very existence 
is destroyed, when contradictory decisions are admit- 
ted upon the same point. From hence may clearly 
be inferred the necessity of a supreme judiciary court, 
to whose judgments, as the only conclusive evidence 
in law questions, all subordinate jurisdictions must 
conform. Such is the court before which I now 
have the honor of appearing. Into the nature and 
extent of whose jurisdiction, permit me, with humble 
deference, to inquire. 

In the charter, granted by king Charles the Second, 
it is granted, to the governor and company, when 
convened, in their legislative capacity, ^^ to appoint, 
order and direct, erect and settle, such places and 
courts of jurisdiction, for the hearing and determining 
of all actions, matters and things, within the said 
cdony and plantation, and which shall be in dispute, 
and depending there, as they shall think fit ; and 
also to distinguish and set forth the several names 
and tides, duties, powers and limits, of each court, 
office and officer, superior and inferior." In conse- 
quence whereof, the general assemUy, in the year 
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1 72fl, iiuUth\iit\uiil iUin vjMxi in tU prcwmt form, " a 
NU|K;rior fAmiti of ju<licaturv.% murt of aiwize, and |$en- 
fiml ^>lwl<;livf;ry, over the whole cfAony^ for the 
regular h«:aring find trying fdl pleaii, real, (lersonal 
flfiil rnixMl, ami all pUsaif of the crown/' Tliat tliey 
mImiII Imve '^ the mitae \y(}Y/iif and auttiority, in all 
nuitterN and thin^H in tliitf crolony, an the court of 
fsoninion ph;ai(, kin^'H iK^nch, or exchcqueri have, or 
ought to have, in that |mrt of Gnmt Britain hereto- 
fore fuilhid Kngland, and Ih5 eniiK>wered to give judg- 
ment in all niattfsrM and thingH l>efore them cogniza- 
ble, and to award execution thereon/' 

TltiN (iNtabliMhnient liaM never lieen varied, nor tlic 
jurifNlicttion of the court diininiMlied. The jiowcni 
annexed U) it w<!re d<;rivecl from the charter, from 
our original cMinntitution ; and, by an uninterrupted 
exerrine, have lN!eom<; niatterH of common rigiit. In 
poinl of antiquity, we find them exiHting, in full 
vigor, in the earlieHt periodH c>f which we have any 
regular tniceH of the KngliHJi couHtitution. It iH un- 
necoHHiiry, however, to look any further back than to 
the Norman reiguH, when juHti(!e waH exerciHcd in 
one court, cuHed the <' aula regiH ;" '< out of thiM 
court, the courtH of (common pleaH and exchequer 
MOffm to have been dcirived, Home time Ixifore the 
making of the Ntatute of Magna (>harUi ; the former of 
which courlH pro|)erly detcirmineH pleiiH merely civil, 
and the tatter tlioHc nutating to the revenue of the 
crown. And after the (erection of them) courtH, the 
mipreme court Hec^niH, by (h^grcen, to have obtained the 
name of the court of king*H Ixuicli, and hath always 
retained a Hupremu juriudiction in all criminal mat- 
tor«/' 
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The extent of these powers is well defined by the 
author last referred to, as well as by most of the 
writers upon the subject. " There is no doubt but 
that this court, being the highest court of common 
law, hath not only power to reverse erroneous judg- 
ments, given by inferior courts, but also to punish 
all inferior magistrates, and all officers of justice, for 
all wilful and corrupt abuses of their authority." 

It commands, prohibits and restrains, all inferior 
jurisdictions, whenever they attempt to exceed their 
authority, or refuse to exercise it for the public good, 
or upon the application of individuals. There are 
many instances, I must confess, in which no appeal 
is allowed from other courts to this court ; and in 
such cases it will not interpose its supreme control, 
unless the other courts exceed their authority, or 
othenvise, as before mentioned. 

Let us illustrate the subject by reflecting, for a 
moment, upon the establishment of our courts of 
general sessions of the peace. They are five in 
number, corresponding to the five counties of the 
state. They have cc^nizance of all crimes not cap- 
ital, arising within their respective districts, and their 
jurisdictions are perfectly ecjual. Suppose them ex- 
ercising their legal judgments u|M)n the same law ; 
and that this law is of a complicated nature, admit- 
ting of ditferent constructions, both in the definition 
of the crime, and the mode of punishment : May we 
not, must we not, conclude, that the same law would 
have different operations in the different counties ? 
Hence arises the necessity of a supreme control, of a 
conmion standard, to which the opinions of these five 

VOL. II. 25 
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judicntories shall be conformable. The citizens are 
entitled not only to lil^ertjr, arising from the security 
which the laws afford, btit they are equally entitled, 
and entitled to ec|iml liberty. They must^ therefore, 
they will apply to one tribunal, as to a focal point, 
where the knowledge of the law is concentred, and 
from whence its voice will be heard with irresistible 
conviction, confirming the principles of universal 
equality. 

Had the cognizance of informations been confined 
to the courts of sessions only, the evil might have 
been remedied, without appeal, by writs of certiorari, 
proliibition, mandamus and procedendo ; but by an 
unheard of arrangement in tlie special jurisdictions, 
the judges of this court are precisely upon a level 
with those of the sessions. Their jurisdiction is con- 
currnnt, cumulativo and equal. Consequently there 
would not bo a propriety in applying to this court, in 
their supr(»me judicial C4ipacity, to correct the errors 
and restrain the (excesses that might arise from op- 
pressivn doterminations. For in tfie second, they 
miglil counteract their first deliberntions, or refuse to 
grafit redress : but by their first decisions, as a spe- 
cial court, a legal prejudice would naturally be formed 
in the minds of the judges individually, which might 
totally obstruct the avenues to justice. The pride of 
opinion is more or less prevalent in all men, however 
exalted their stations ; and however conformably the 
intention moy be to the principles of rectitude, the 
judgment will be biased by preexisting opinions. 

Making every possible concession for the sake of 
the argument, the supremo judiciary court could only 
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correct the errors of its own judges, determining in 
the special court ; and therefore the extravagancies 
that might accompany the proceedings of the other 
five courts, could not, in any possible case, be repre- 
hended. 

May it please yoar honors, 

As all the glory of the solar system is reflected 
from yonder refulgent luminary, so the irradiations 
of the inferior jurisdictions are derived from the 
resplendent control of this primum mobile in the 
civil administration. Under its genial influence, 
therefore, we beg liberty to consider the last point 
submitted to the judgment of the court, '^ that by 
the act of the l^islaturc the court is not authorized 
or empowered to empanel a jury for trying the facts 
complained of in the information.'' 

The proposition cannot be controverted : The ex- 
pressions in the act, ^^ that the majority of the judges 
present shall proceed to hear, &c. without any jury," 
do not require a comment. Should it be objected 
that this clause of the act only empowers the judges 
to try the fact, when the parties will agree to waive 
the trial by jury, it will be sufficient to answer, that 
the general assembly intended directly the contrary. 
It is well known by all present, that on one day this 
clause was rejected, but on the day following (in 
consequence of a nocturnal inq)erium in imperio, or 
convention of part of the members) a motion was 
made for receding, and they did recede accordingly. 
The general tenor of the act was so repugnant to the 
honest feelings of the people, when excited by sober 
reflection, that the junto out of doors^ and possibly 
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some leading men within, were apprehensire that 
convictions would not take place in the usual mode 
of trial. They aimed therefore at a summary pro- 
cess, flattering themselves that the judges, being 
elected by the legislators, would blindly submit to 
their sovereign will and pleasure. But, happy for 
the state, our courts in general are not intimidated 
by the dread, nor influenced by the debauch of 
power ! 

This part of the subject, and which is by far the 
most important, will require a more ample discussion 
than the preceding. I must therefore beg the atten- 
tion of the honorable court to the following consid- 
erations; that the trial by jury is a fundamental 
right, a part of our legal constitution ; that the legis- 
lature cannot deprive the citizens of this right ; and 
that your honors can, and we trust will, so determine. 

By the Great Charter of Liberties,* which was ob- 
tained sword in hand from King John ; and after- 
wards, with some alterations, confirmed in parliament 
by King Henry the Third, his son, which charter 
contained very few new grants ; but, as Sir Edward 
Coke observes, was for the most part declaratory of 
the principal grounds of the fundamental laws of 
England. Afterwards, by the statute called Can- 
firmaiio Cartarum, whereby the Great Charter is 
directed to be allowed as the common law, all judg- 
ments contrary to it are declared void ; copies of it 
are ordered to be sent to all cathedral churches, and 
read twice a year to the people; and sentence of 

* niackstonc's Commentaries on the Laws of England, i. 127, 128« 
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excommunication is directed to be constantly de- 
nounced against all those that by word, deed or 
counsel, act contrary thereto, or in any degree in- 
fringe it. Next by a multitude of subsequent cor- 
roborating statutes (Sir Edward Coke, I think, reck- 
ons thirty-two) from the First Edward to Henry the 
Fourth. Then, after a long interval, by the petition 
of right ; which was a parliamentary declaration of 
the liberties of the people, assented to by King 
Charles the First in the beginning of his reign. 
Which was closely followed by the still more ample 
concessions made by that unhappy prince to his par- 
liament, before the fatal rupture between them ; and' 
by the many salutary laws, particularly the habeas 
corpus act, passed under Charles the Second. To 
these succeeded the bill of rights, or declaration de- 
livered by the lords and commons to the prince and" 
princess of Orange, February 13, 1688; and after- 
wards enacted in parliament, when they became 
king and queen : which declaration concludes in 
these remarkable words : " And they do claim, de- 
mand, and insist, upon all and singular the premises, 
as their undoubted rights and liberties." And the 
act of parliament itself recognises " all and singular 
the rights and liberties, asserted and claimed in the 
said declaration, to be the true, ancient and indubita- 
ble rights of the people of this kingdom." Lastly, 
these liberties were again asserted, at the commence- 
ment of the present century, in the act of settlement, 
whereby the crown was limited to his present majes- 
ty's illustrious house, and some new provisions were 
added at the same fortunate era, for better securing 

25* 
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our religion, laws, and liberties ; which the statute 
declares to be " the birthright of the people of Eng- 
land ;" according to the ancient doctrine of the com- 
mon law. The same elegant writer, who appears 
to possess the highest degree of information in legal 
history, observes, when speaking of this palladium of 
liberty, that " it is a trial that hath been used time 
out of mind in this nation, and seems to have been 
coeval with the first civil government thereof. Some 
authors have endeavored to trace the original of juries 
up as high as the Britons themselves, the first inhab- 
itants of our island ; but certain it is, that they were 
in use among the earliest Saxon colonies, their insti- 
tution being ascribed by Bishop Nicholson to Woden 
himself, their great legislator and captain. Hence it 
is, that we may find traces of juries in the laws of all 
those nations which adopted the feudal system, as in 
Germany, France, and Italy ; who had all of them a 
tribunal composed of twelve good men and true, 
* boni homines,^ usually the vassals or tenants of the 
lord, being the equals or peers of the parties litigant : 
and, as the lord's vassals, judged each other in the 
lord's courts ; so the king's vassals, or the lords them- 
selves, judged each other in the king's court. In Eng- 
land we find actual mention of them so early as the 
laws of King Ethelred, and that not as a new invention. 
Stiernhook ascribes the invention of the jury, which 
in the Teutonic language is denominated nembda, to 
Regner, king of Sweden and Denmark, who was co- 
ternporary with our king Egbert : just as we are apt to 
impute the invention of this, and some other pieces 
of juridical polity, to the superior genius of Alfred the 
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Great; to whom, on account of his having done 
much, it is usual to attribute everything : and as the 
tradition of ancient Greece placed to the account of 
their one Hercules whatever acliievement was per- 
formed superior to the ordinary prowess of mankind. 
Wlicrcas the truth seems to be, that this tribunal was 
universally established among all the northern na- 
tions, and so intenvoven in their very constitution, 
that the earliest accounts of the one give us also 
some traces of the other. Its establisliment however 
and use, in this island, of what date soever it be, 
though for a time greatly impaired and shaken by 
the introduction of the Norman trial by battel, was 
always so highly esteemed and valued by the people, 
that no conquest, no change of government, could 
ever prevail to abolish it. In Magna Charta it is 
more than once insisted on as the principal bulwark 
of our liberties : but especially, by cap. 529, that no 
freeman shall be hurt, in either his person or property, 
* nisi |)er legale judicium parium suorum vol per 
legem terrro.' A privilege which is couched in al- 
most the same words with that of the em|>eror Con- 
rad, two hundred years before : * Nemo beneficium 
suum perdat, nisi secundum consuetudinem anteces- 
sorum nostrorum, et per judicium parium suorum.' 
And it was ever esteemed, in all countries, a privilege 
of the highest and most beneficial nature." 

From these passages in Judge Blackstone's Com- 
mentaries, from the variety of authorities to which he 
refers, and from many others of the greatest reputa- 
tion, it most clearly appears, that the trial by jury 
was ever esteemed a first, a fundamental, and a most 
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eiMcntial principle, in the English constitution. From 
England this sacred right was transferred to this 
country, and hath continued, through all the changes 
in our government, the firm basis of our liberty, the 
fairest inheritance transmitted by our ancestors. 

The wHtl(irs in tfiis country, from whom we are 
descended, were Englishmen : they gloried in their 
rights as such : but (>eing persecuted in matters of 
religion, over whicli no earthly tribunal can have the 
control, they bravely determined to quit their native 
soil, to bid a final adieu to the alluring charms of 
their situation, and c>ommit their future existence to 
that Ahnighty Power, whose authority they dared 
not infringe, but in wliose protection they could 
safely confide. They tempted the foaming billows, 
they braved, they conquered the lx>isterou8 Atlantic, 
and rested in a iiowling wilderness, amidst the horrid 
caverns of tlie untamed beasts, and the more dan- 
gerous haimts of savage men. They retained their 
virtue, th(;ir religion, and their inviolable attachment 
to tlie constitutional rights of their former country. 
They did not witlidraw or wish to witlidraw them- 
selves from their allegiance to the crown, but emi- 
grated under a solemn assurance of receiving protec- 
tion, HO far as their situation might require, and other 
circumstances render practicable. 

The laws of the realm, being the birthright of all 
the subjects, followed these pious adventurers to 
their ncjw habitations, where, increasing in numbers, 
amidst innumerable difficulties, they were formed into 
colonies by royal charters, in the nature of solemn 
compacts, confirming and enlarging their privileges. 
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In the charter granted to our forefathers, the fol- 
lowing paragraph claims our particular attention : 
" That all and every .the subjects of us, our heirs and 
successors, which are already planted and settled 
within our said colony of Providence Plantations, 
which shall hereafter go to inhabit within the said 
colony, and all and every of tlieir children, which 
have been born there, or on the sea going thither, 
or returning from thence, shall have and enjoy all 
liberties and immunities of free and natural subjects, 
within any of the dominions of us, our heirs or suc- 
cessors, to all intents, constructions and purposes 
wliatsoever, as if they, and every of them, were born 
within the realm of England." 

This concession was declaratory of, and fully con- 
firmed to the people the Magna Charta, and other 
fundamental laws of England. And accordingly, in 
the very first meeting of the general assembly, after 
receiving the charter, in the year one thousand six 
hundred and sixty-three, they made and passed an 
act, " declaring the rights and privileges of his 
majesty's subjects within this colony," whereby it 
is enacted, "that no freeman shall be taken or 
imprisoned, or be deprived of his freehold or lib- 
erty, or free customs, or be outlawed, or exiled, or 
otherwise destroyed, nor shall be passed upon, judged 
or condemned, but by the lawful judgment of his 
peers, or by the laws of this colony : and that no 
man, of what estate or condition soever, shall be put 
out of his lands and tenements, nor taken, nor im- 
prisoned, nor disinherited, nor banished, nor any 
ways destroyed, nor molested, without for it being 
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brought to answer by due course of law. And that 
all rights and privileges, granted to this colony by his 
majesty's charter, be entirely kept and preserved to 
all his majesty's subjects, residing in or belonging to 
the same." 

This act, may it please the honorable court, was 
not creative of a new law, but declaratory of the 
rights of all the people, as derived through the char- 
ter from their progenitors, time out of mind. It 
exhibited the most valuable part of their politieal 
constitution, and formed a sacred stipulation that it 
should never be violated. It would be a pleasing, 
and perhaps a useful employment, to trace aad 
point out the numerous instances, wherein the gen- 
eral assembly have reasserted these scdemn rights ; 
but time will not admit of a minute detail. I can- 
not, however, be entirely silent upon this head. 

At their September session, in the year one thou- 
sand seven hundred and sixty-five, " the general as- 
sembly, taking into the most serious consideration an 
act, passed by the British parliament at their last ses- 
sion, for levying stamp duties, and other internal 
duties, in North America, resolved, that the first 
adventurers, settlers of this his majesty's colony and 
dominion of Rhode Island and Providence Planta- 
tions, brought with them, and transmitted to their 
posterity, and all other his majesty's subjects, since 
inhabiting in this his majesty's colony, all the privi- 
leges and immunities that have at any time been 
held, enjoyed and possessed, by the people of Great 
Britain." 

Afterwards, at the October session, in the year one 



THE RHODE ISLAND JUDGES. 299 

thousand seven hundred and sixty-nine, they unani- 
mously passed the following resolution : ^^ Tliat all 
trials for treason, misprision of treason, or for any 
felony or crime whatsoever, committed and done in 
his majesty's said colony and dominion, by any ])er- 
son or |)ersons residing therein, ought of right to be 
had and conducted in and before his majesty's courts 
hehl within the said colony, according to the fixed 
and known course of proceeding ; and tliat the 
seizing of any person or ])ersons, residing in this 
colony, su8|)ected of any crime whatsoever, commit- 
ted therein, and sending such person or persons to 
places beyond the sea to be tried, is highly deroga- 
tory to the rights of British subjects ; as thereby the 
inestimable privilege of l)eing tried by a jury from 
tlie vicinage, as well as the liberty of summoning and 
producing witnesses on such trial, will be taken away 
from the party accused," 

The attempts of the British parlitunent to deprive 
us of this mode of trial, were among the princi|)al 
causes that united the colonies in a defensive war, 
and finally effected the glorious revolution. This 
is evident from the declaration of rights made by 
the first congress, in October, in the year one thou- 
sand seven hundred and seventy-four ; the preamble 
states, << that the inhabitants of the English colonies, 
in North America, by the immutable laws of nature, 
tlie principles of tlie English constitution, and the 
several charters and compacts, have the following 
rights," the fifUi of which is, << that the res|)ective 
colonies are entitled to the common law of England, 
and more especially to the great and inestimable 



|>rivile^<^ o( iniin^ Ui/tal by lli^ir |>eer8 of the vkim^: 
mu-jntiiitii t«> iii^' *ytmrmi of tluil law/' 

At tlui iminii lime itiey eiiuiiu^riited tl^e «evenl 
iu:U of ih<; Briiiijli |Hirliajiieia u> which tliey 4kicl«/ed 
they oiiil<i liol Hiihiiiii; imrlicultt/ly ^' i^ <i<x>. 111. 
chtt|>. ""M, iiilitiih^l, ' ttii ttx:l for (lie belUrr «ecurif>;^ 
hi<« iiiiij<'t»ly'b dock-yiirds, iiuif^jiieij; «iii|>6^ ttjiuuujii- 
lioii ujkI »U>reb/ which declttfei; a u^ew oIleiMxr 
ill Amarira, uiui ile|>nve« llAe Aiiiericaii suhject of 
a luijjtfiiiiiiioiial trial hy jury of iiyti viciiia^^e; l>y 
auiliori/iii^ the trial of any i>ertfOtj; charged with ciie 
coiiiiiiiiiing of ttJiy oHeuce deticribed ia iiui a^^out 
of the reahii, U} l>e imiicteil aiul tried lor Ujue aaJii« iii 
any bhire or cAAmiy wiihiii the realm/' 

In inimuHntAi of ihe buiiie \mnciple, u|x>n tlie ev^ 
iniiinoiahle fourth of July, iu tlie yaar orie tiujmmni 
seven hundred und tjeventy-siX; when tlie ri^its *j( 
Ihe ilhiU'A ^UiUm were eihihited in a new hla/e ol 
^Jory ; vvht^U; Ut tni\i\H)ri iheni; ihe fathers of iJinir 
luinniiy, " wilji a linn relian<u^ on the |>rotectioii ot 
Diviiit; I'iovideiifui, niulually pledged to eax:h oiiiftt 
their liv< ti, ijjeir iorlinieis, and their sacred hon«>r: 
wheii iliny tiuhniined '* lo a candid worid " tiAe <.a(' 
alo^iit^ ol iheir rAHniAiiinia li^uinst the kin^ of iiit-a} 
lirilain, ihey r|jai>zed hiin wilh ''de|>rivin^ u«; m 
many inbiiinn^b; of the hene/its of trial hy jury.'' 

lien: let Uti |mutje. If the /irst act of ihe i'iii^ii^li 
|>arliiinj(:iil now u|)on recund, c^mlainin^^ the (/Mat 
clmiit;!' ol liie ini\iUiy^titi of ihe suhjeels ; if ilic mtft- 
cise of ihobc |>rivilep;^(;d lor agt^s ; if ihe 2sellh:fment ol 
a new world lo prebt^rve them ; if the liist soleia/i 
conipud of the people of this state; if tlie sacreJ 
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declarations of -the l^islature at different periods, 
and upon the most important occasions ; if the 
^lemn appeal to heaven of the United States; in 
short, if the torrents of blood that have been shed in 
defence of our invaded rights, are proofs, then have 
we triumphed in the cause of humanity, then .have 
We shown that the trial by jury is the birthright of the 
people. • 

Astonished am I, may it please the honorable 
court, that a doubt should have arisen in the mind 
of any, respecting the legal construction of our Magna 
Charta, our declaration of rights. Some of our warm-* 
est politicians,, whose heads are undoubtedly Wrong, 
and it is greatly to be feared their hearts are not 
right, have boldly asserted, that the clause which 
declares '^ that no freeman, <&c. shall be tried, &c 
but by the lawful judgment of his peers, or by the 
laws of the colony," &c. clearly authorizes any other 
mode of trial than thftt by jury, should the legislature 
frame a law for that purpose. That their act would 
become the law of the land, and so the special juris- 
dictions are perfectly conformable to the letter and 
spirit of our constitution. 

Is it possible that these pretenders to the knowl* 
edge of law should be serious, when they avow so 
dangerous an opinion? If they are, let them be 
informed that they contradict the wisdom and the 
practice of ages. That whenever a statute makes 
mention of ^^ the law of the land," it refers either to 
a particular preexisting law, to the system of laws in 
general, or to the mode of legal process. 

Lord Coke, in his readings upon the statute, haa 

VOL. u. 96 
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folly demonstrated that the ckuse '^ or by the hw of 
the land/' regards the process only. Tluit the parti- 
cle or is to be construed conjunctively. And so the 
sentence will read, " by the lawfol judgnnent of bii 
peers, by, or according to, the law of the hnd," or, 
^ and by the law of the land ;" that is to say, by bill, 
plaint, information, or in any other legal •naniier. 

There are many instances in the books of a simyar 
construction. I shall produce only one, the case of 
Barker against Suretees.^ <' On a special irerdict in 
ejectment, the question turned -upon these words m a 
will, viz. I give the said premises to my grandsoo, 
his heirs and assigns; but in case he dies before 
he attains the age of twenty-one years, or marriage, 
and without issue, then, and in such case, he de- 
vised the same to the defendant The foct was, the 
grandson attained twenty-one, and died, having never 
been married. And it was insisted, that the attain- 
ing twenty-one was a performance of the condition, 
and vested the estate absolutely in the grandson, 
under whom the lessor of the plaintiff claimed. And 
judgment was accordingly given in the county Pda- 
tine of Durham, whereof error was brought in banco 
regis. And, after several arguments, the court 
affirmed the judgment, upon the authority of Price 
against Hunt in PoUexf. 645, where the word cr 
was construed conjunctively. And they said they 
would read this without the word or, as if it ran, 
'and if he dies before twenty-one, unmarried and 
without issue ;' which he did not do, for one of the 

> Barknrv. Soieteet, (2 Stnu^, 1176.) 
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circumslaiiceB fidled. And att put together ave but 
in the nature of one contingency ; and it was coi^ 
mdered, that this was not a condition precedenti 
but to destroy an estate devised by tbe former words 
in fee." 

I recollect in an ezceUent treatise of law in gen» 
eral, subjoined to the memcnrs of the House of Bran- 
denburg, written by that great legiakLtor, the illustrious 
Frederick, when speaking of the laws of England^ he 
quotes the heads of Magna Charta ; and when speak- 
ing of this part in particular» his words are, '^ that 
nobody shall be imprisoned, or deprived either of life 
or estate, without being judged by his peers, and 
according to the laws of the kingdom." 

The framers of this act, however, and the supr 
porters of the present measure, are not without a 
precedent ; and so cannot engross all the honor to 
themselves. And lest they should endeavor to palm 
themselves upon the deluded as originals, we wiU 
produce them nn instance from the reign of Henry 
YII. as similar to the present, as the image in the 
mirror is to the substance. 

That great oracle of the law. Lord Coke, records 
it in the following manner ;^ " Against this ancient 
and fundamental law, (trial by jury) nnd in the fece 
thereof, I find an act of parlkment made, that as 
well justices of assize, as justices of peace (without 
any finding or presentment of twelve men) upon a 
bare information for the king before them made, 
should have full power and authority, by their dis- 

1 ]Mtit«t««,ii.ia,#i. 
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eretion, to hear ami clotcrmino all oiTencefl and con- 
lemptii, romtnUlf k1 or done by any poraona or pcmoni, 
again«l thci form, ordinance and cfTect, of any atatate 
made and not rf)|)ealnrl, Slc* By color of which act, 
sliaking thin fiUKlnmental law, it in not credible wiMt 
horrid oppremiion and exactionii, to tho undoing of 
infinite numliem of people, were committed by Hit 
Richard Km|)fion and fximund Dudley, tjoing junticei 
of [N*ace through England. And upon thia unjtMt 
and injuriouM act (an commonly in like caaca it (allalli 
out) a new otnce was erected, and they made mai* 
tern of the king^ii forfeituroi. Uut at the parliament 
hdden in the fimt year of Henry VIIL thia act of 
the eleventh of Henry VII. ti recited and made 
Yoid ; for that by force of iaid act it waa manifeidy 
known, that many liniMter and craftyi fcrigned and 
foiigod informutioriH hod tieen pumuc^d againat diven 
of tho kitig'fi NiibjectM, to their great damage and 
wrongful vexation. And the ill huccom hereofrand 
the feiirful end of tlioiie two oppreiifloni, ahould d6ter 
others from doing the like, and Hhould admoniih 
liariiatnouin, tlmt itiMtend of this procioaa trial by 
jury, thoy bring not in alitfohito and partial trials by 
dificretion." 

Well nmy the couniermnceiy of certain gentlemen 
be chfinged. Woll may their trembling lUn^M de- 
note the (N)rturl>ution of their minds. Well may 
" their hearts (|iiake within them/' For all others, 
who, like Ktnpson and Dudley, violate tho constitu- 
tional kiws of their country, des<;rve, and, if they 
persist in their c^ireer, will prolmbly meet their fate. 

Itut we shall proceed; with tlie permission of your 



THE lUSODB ISLAND JUDGES. 805 

honors, to inqiiire, whether the legislature can der- 
prive the citizens of their constitutional right, th^ 
trial by jury. 

When mankind entered into a state of civil sor 
ciety, they surrendered a part of their natural rights 
into the hands of the conununity, that they might 
enjoy the remainder with greater security. The agr 
gregate of this surrender forms the power of govern^ 
ment ; the first and greatest exercise of which con- 
stitutes legislation, or the power of making laws. 
Consequently the legislature cannot intermeddle with 
the retained rights of the people. 

In the infant state of society, when the commupilj 
consisted of but few members, when ttieir wants and 
desires were circumscribed within narrow boundlk 
the power of making laws was exercised by all thf 
people assembled for that purpose, or at lea^ by the 
heads of families, who derived from nature a temp^ 
rary authority over their offspring. Whatever W9P 
necessary for the good or safety of the whole wm 
agreed to, and each individual engaged to abide by 
the opinion of the majority. Such was the sitqar 
tion of our ancestors, when they first settled in thip 
country. 

As society increaised in numbers and wealth, as 
their settlements were extended, and their views 
enkiiged, it became necessary to delegate the powers 
of legislation, and vest them in one person, in a few, 
or in many, as the comnaunity deemed most condu- 
cive to their common advantage. Buch was the situa- 
tion of our ancestors, when they petitioned to King 

Charles 11. to be iooorpoiated into a company, with 

96« 
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the power of governing themselves* Firat, by the 
making of laws in a general assembly, to. be oon- 
Yened twice in each year, composed of magistrate! 
elected annually by the freemen at laige, and of 
deputies chosen semi-annually from the respectife 
towns as their representatives. And secondly, by 
carrying those laws into eiecution, by judidaiy 
establishments. 

The powers of legislation, in every possible in- 
stance, are derived from the people at large, are 
altogether fiduciary, and subordinate to the associa- 
tion by which they are formed. Were there no 
bounds to limit and circumscribe the legislature; 
were they to be actuated by their own will, inde- 
pendent of the fundamental rules of the community, 
the government would be a government of men, and 
not of laws. And whenever the legislatora depart 
from their ori^nal cngugements, and attempt to make 
laws derogatory to the general principles they were ' 
bound to Rup[>ort, they become tyrants. ** For since 
it can never be supposed /' as Mr. Locke well ob- 
serves, " to l)c the will of the society, that the legis- 
lative should have a power to destroy that which I 
every one dcHignH to secure, by entering into society, 
and for which the i>eople submitted themselves to 
legislators of their own making, whenever the legisla- | 
tors (;ri(l(!avor to take away and destroy the property 
of the people, or to reduce them to slavery under 
arbitrary power, they put themselves into a state of 
war with the people." ' And again, <' when the legis- i 
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lators act contrary to the end for which they were 
constituted^ those who are guilty, are guilty of rebel- 
lion." 

The powers of our legislature are so clearly defined 
in the charter, which is conclusive evidence of the 
compact of the people, as well as of the royal inten- 
tion, that a recurrence to them will greatly assist us 
in the present question. Let us attend, therefore^ to 
the following passage : ^^ And that they (the general 
assembly) or the greatest part of them then present, 
whereof the governor or deputy governor, and six of 
the assistants, at least to be seven, shall have, and 
have hereby, given and granted unto them, full 
power and authority, from time to time, and at all 
times hereafter, to make, ordain, constitute, or repeal 
such laws, statutes, orders and ordinances, forms and 
ceremonies of government and magistracy, as to them 
shall seem meet, for the good and welfare of the said 
company, and for the government and ordering the 
lands and hereditaments hereinafter mentioned to be 
granted, and of the people that do, or at any time 
hereafter shall, inhabit or be within the same ; so as 
such laws, ordinances and constitutions, so made, be 
not contrary and repugnant unto, but, as near as may 
be, agreeable to the laws of this our realm of England, 
considering the nature and constitution of the place 
and people there." 

This grant, which was obtained in consequence of 
an association of all the people for that purpose, ex- 
pressly limits the legislative powers ; and by invaria- 
ble custom and usage they are still so confined, that 
they cannot make any laws repugnant to the general 
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■jf 1cm of law« whicli govormxl the realm of England 
el tlie time of tlie ^rant The revolution lia« made 
no change in tliin refi|)Octy to a« to aliridgo tlie people 
of tlio tneaiM of lecuring tlioir liveti liberty and prop- 
erty ; to [ircHervo which they liave ever cooaideted 
the trial by jury the nioat eiiccttial. 

There arc certain generul priociplea that ane 
equally hinding in all govcrnmenta, more eapecialljr 
thoac which define the nature and extent of lagida^ 
tion. I do not riK*^leet of Imvifig ever obaervad 
them HO clearly and elegantly deaeribed, aa in a tneap 
tiae written by M. de Vattel, upon tlie lawa of dip 
tiofiM and of nature. I aliall introduce him^ therefofe, 
aa he ia trainflattMl, in hia own worda* 

'< In tlie act of uaaociation, in virtue of wliicb a 
multitude of men form together a atate or nation, 
eacli individual liaa entered into engnf^ementa with 
all, til procure the cuminion welfare ; and all liave 
ont(;r<»l into cngii^enienta with each individual to 
fu(*.ilitaU? for him tlie rmtuuH of aupplying hia neceeii- 
tiea, find ti> protect and defend him. It ia niaiiifoet 
that tlioKe n;ciprocal engugenienta con no otlierwiae 
be fulfilled, than by iiMiintuining the fiolitical aaiiocia- 
tion. 'i'lie entire nation in then obliged to maiiitaia 
tliat iiNKo<»atioii ; and aa in ita duration the preaervar 
tion of tlie nation conniata, it followa from thence 
tliiit ev'^ry nation in obliged to |>crform tlie duty of 
aelf-preaervation." 

*< The r^riiiHtitution and ita lawa are the baaia of the 
public tranquillity, the iirineat aup|>ort of tlie public 
ttutliority, and |)ledge of tlie liberty of the citizena. 
But tliia conatitution ia a vain phantom^ and the beat 
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bws are useless, if they are not religiously observed. 
The nation ought then to watch very attentively, in 
order to render them equaUy respected by those who 
govern, and by the people destined to obey. To 
attack the constitution of the state, and to violate its 
laws, is a capital crime against society ; and if those 
guilty of it are invested with authority, they add to 
this crime a perfidious abuse of the power with which 
they are intrusted. The nation ou^t constantly to 
suppress these abuses with its utmost vigor and yigi- 
lance, as the importance of the case requires. It is 
very uncommon to see the laws and constitution of a 
state openly and boldly opposed ; it is against silent 
and slow attacks that a nation ou^t to be particu- 
larly on its guard." 

But here, the attack is open and bold ; it ccxnes 
with vidence ; it moves with huge gigantic strides, 
and threatens slavery or death. 

<< A very important question here presents itself. 
It essentially belongs to the society to make laws, 
both in relation to the manner in which it desires to 
be governed, and to the conduct g( the citizens. 
This is called the legislative power. The nation may 
entrust the exercise of it to the prince, or to an as- 
sembly ; or to that assembly and the prince jointly ; 
who have then a right of making new, and abrogating 
(dd laws. It is here demanded, whether, if their 
power extends so far as to the ifundamental laws, they 
may change the constitution of the state ? The prin- 
ciples we have laid down lead us to decide this point 
with certainty, that the authority of these legiskitors 
does not extend so fiur ; and that they ought to con- 
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•der the funduMiilal laws aff iftorod, if the nation 
has not, in very eipreii lenni, fjitea them the poww 
to change ttiein. For the conititutioo of the alale 
oaght to be fixed; and linoe that waa first ealab- 
liihed by the nation, which afterwards truated certain 
persons with the legislative power, tha fimdamentsl 
laws are excepted from their oommiasion. It appesn 
that tlie society had only resolved to make provisioa 
for the state's being always furnished with hiwa suited 
to particular conjuiictufes ; and gave the legialatoie, 
for that purpose, the power of abrogating th« ancient 
civil and political laws that were not fuodameotal, 
and of making new ones ; but nothing leads us lo 
think, that it was willing to aufamit the eonatilutioa 
itself to their pleasure. In short, these legiaialoff 
derive their power from the eoostitution ; bow then 
can they change it, without destroying the foandalkn 
of their authority ?*' » 

Have the citizens of this state ever entrusted their 
legislatots with the power of altering their constitH' 
tjon ? If they have, when and where was the solemn 
meeting of all the people for that purpose ? By what 
public instrument have they declared it, or in what 
part of their conduct have they betrayed such ex- 
travagance and folly? For what have they ooa* 
tended through a long, painful and bloody war, bat 
to secure inviolate, and transmit unsullied to pos- 
terity, the inestimable privileges they received from 
their forefathers ? Will they sufier the glorioiis prke 
of all their toils to be wrested from them, aad loit 

• Vflttil, Lnrotnutiom, IS, Sf , IS, 
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forever, by mea of their own cieatiiig ? They wbo 
hftve snatched their liberty from the jaws of the Bri^ 
ish lion, amidst the thonders of contending natioBS, 
will they basdy sorrender it to the -administratioft of 
a year ? As soon may the great Michael kick the 
beam, and Lucifer riot in the spoils of ai^els ! 

Constitution ! we have none ; who dares to say 
that? None but a British emissary, or a traitor to 
his country. Are there any such sBMingst us ? The 
language has been heard, and God forbid that they 
should ccMitinue ! If we have not a constitution, by 
what authority do our general assembly convene te 
make laws, and levy taxes ? Their appointment by 
the freemen of the towns, excluding the idea of a 
preexistii^ social compact, cannot sq>aratdy give 
them power to make laws compulsory upon the other 
towns. They oould only meet, in that case, to f<»m 
a social compact between the peopfe of the towns. 
Bat they do meet by the appointment of their re- 
spective towns, at such times and places, and in sock 
numbers, as they have been accustomed to do from 
the beginning. When met, they make laws and levy 
taxes, and their constituents obey those laws, and 
pay their taxes. Consequently they meet, deliberate 
and enact, in virtue of a constitution, which, if they 
attempt to destroy, or in any manner infringe, they 
violate the trust reposed in them, and so their acts 
are not to be considered as laws, or Innding upon 
the people. 

But as the legislative is the supreme power in 
government, who is to judge whether they have tio* 
lated the constitutional rights of the peqde ? I an* 
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■wer, ilifiir iupremac^ (coiuutting in the power cl 
making laws, agreeably to their appcHotoieot) i$ de- 
rived from ilie constitution, is subordinate to it, and 
therefore, whenever tliey attempt to enslave the peo- 
ple, and carry their attempts into execution, the 
people themselves will judge, as the only resort in 
the last stBges of oppression. But when they pro- 
ceed no fartlier than merely to enact what they may 
call laws, and refer tliose to the judiciary courts for 
determination, then, (in discharge of the great tnist 
reposed in them, and to prevent the horrors of a civil 
war, as in the present case,) the judges can, and we 
trust your honors will, decide upon them* 

In despotic countries, where the sovereign man- 
date issues from the throne, surrounded by servile 
flatterers, sycophants and knaVes, the judge has no- 
tliing more to do tlian execute. His office is alto- 
gether ministerial, being the passive tool of that law- 
less domination by whicli he was appointed. Properly 
speaking, the judiciary power cannot exist where 
politicul freedom is banished from the administration. 
For without a system of laws, defining and protecting 
tlie rights of the (veople, there can be no fixed princi- 
ples or rules of decision. Hence it is, that v/herever 
tlie distinct powers of government are united in one 
head, whether that head consists of one, or of many, 
tlie subjects groan under })erpetual servitude. 

I say of one or of many : for it is very immaterial 
by whom scourges, chains and tortures, are inflicted, 
provided we must submit to them. The studied and 
unheard of cruehies of a Dionysius, who violated 
every right of humanity in his tyranny over the Syra- 
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cusians durii^ the space of thirty^eight years, were 
not more horrid and execrable than the united bar* 
barities of the Conncil of Thirty, established at Athens, 
who caused more citizens to be murdered in eight 
months of peaoe, than their enemies had destroyed in 
a thirty years war ! 

Nor am I capable of distinguishing between aa 
established tyranny, and that government where the^ 
legislature makes the law, and dictates to the judges 
their adjudication. For in that case, were they to 
enact tyrannical laws, they would be sure to have 
them executed in a tyrannical manner. The servility 
of the courts would render them totally subservient 
to the will of their masters, and the people must be 
enslaved, or fly to arms. 

In civil as well as moral agency, there is a freedom 
of the will necessarily exerted in forming the judg- 
ment. Without the exercise of this, we cannot be 
said to determine at all, but our actions are wh<^y 
passive ; and so, in a moral sense, we could not be 
accountable, and in a civil point of view we should 
be deprived of all liberty. Every being naturally 
endeavors its own preservation ; and the more ohi- 
formably its actions are to its nature, the nearer it 
approaches to perfection : but when its actions are 
impelled by external force, it is deprived of the 
means both of preservation and of perfection. 

A nation may be considered as a moral being, 
whose health and strength consist in the due propor- 
tion, nice adjustment and equal preservation, of aO 
its parts : and when one branch of the government 
steps into the place of another, and usurps its func* 

VOL. II. 37 
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tiofii, the health and the sttength of the natioa are 
impaired : and should the evil be oontuitied, wo n 
that the one be deatrofed bjr the other, the natioo 
itaelf would be in danger of ditfolotioo* 

Hare the judgei a power to repeal, to amend, to 
alter laws, or to make new laws ? God forUd ! In 
that case they would become legidators. Hare the 
legislators power to direct the judges how they shall 
determine upon the laws already made ? God for- 
bid I In that case they would become judges. The 
true distinction lies in this, that the l^slature have 
the incontrollable power of making laws not repug- 
nant to the constitution : the judiciary hare the sde 
power of judging of those laws, and are bound to 
execute them ; but cannot admit any act ot the leguh 
kture as law, which is against the constitution. 

The judges are sworn ^' truly and impartiaUy to 
execute the laws that now arc or shall hereafter be 
made, according to the best of their skill and under- 
standing." They are also sworn '< to bear true alle- 
giance and fidelity to this state of Rhode Island and 
Providence Plantations, as a free, sovereign and inde- 
pendent state." But this became a state in order to 
support its fundamental, constitutional laws, against 
the encroachments of Great Britain. The trial by 
jury, as has been fully shown, is a fundamental, a 
constitutional law ; and therefore is binding upon 
the judges by a double tie, the oath of allegiance, and 
the oath of office. It is a rule in ethics, " that if two 
duties or obligations, both of which cannot be per 
formed, urge us at the same time, we must omit the 
lesser, and embrace the greater." 
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Let the question then fairly be stated. The gen- 
eral assembly have made a law, and directed the 
judges to execute it by a mode of trial repugnant to 
the constitution. What are the judges to resolve ? 
Did the nature of their jurisdiction admit of such a 
mode of trial at the times of their appointment and 
taking the oath of office ? Surely it did not. The 
act of assembly then erects a new office, the exercise 
of which, other things equal, they may undertake, or 
refuse, at their own option. There is no duty, no 
obligation in the way. In refusing, they incur no 
penalty ; nor can their so doing work a forfeiture of 
their offices as judges of the supreme judiciary court 
But when it is considered that the exercise of this 
office would be acting contrary to their oath of alle- 
giance, and the oath of office, they are bound to 
reject it, unless the general assembly have power to 
absolve them from these oaths, and compel them to 
accept of any appointment, they may be pleased to 
make. 

I have heard some gentlemen speak of the laws of 
the general assembly. I know of no such laws, dis- 
tinct from the laws of the state. The idea is dan- 
gerous; it borders upon treason! ^^ 'tis rank — it 
smells to heaven !" 

Laws are made by the' general assembly under the 
powers they derive from the constitution, but when 
made they become the laws of the land, and as such 
the court is sworn to execute them. But if the gen- 
eral assembly attempt to make laws contrary here- 
unto, the court cannot receive them afl laws ; they 
cannot submit to them. If they should, let me 
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anterior to, and created the powers of, the general 
assembly. 

This mode of reasoning will equally apply in law 
as in philosophy. For wherever there is a given 
force applied to put a body in motion, that motion 
will continue until the body is opposed by an equal 
or greater force. And the judges being sworn to 
execute the fundamental laws, they must continue to 
execute them until they shall be controlled by laws 
of a superior nature. But that can never happen, 
until all the people assemble for the purpose of 
making a new constitution. And indeed I very 
much doubt if the citizens of any one state have 
power to adopt such a kind of government, as to 
exclude the trial by jury, consistently with the prin- 
ciples of the confederation. 

It having been shown that this court possesses aD 
the powers in this state, that the courts of king's 
bench, common pleas, and exchequer, possess in 
England, let us turn to the authorities, and observe 
the adjudications of those courts in similar cases. 
Blackstone informs us, that " acts of parliament that 
are impossible to be performed ; and if there arise 
out of them collaterally any absurd consequences, 
manifestly contradictory to common reason, they are, 
with regard to those collateral consequences, void." 
The same author having previously observed, that 
'* the judges are the depository of the laws ; the 
iving oracles, who must decide in all cases of doubt, 
and who are bound by oath to decide according to 
the law of the land." In Bacon's Abridgment we 
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all the counties at the same time, upon different in- 
formations, he is still to be condemned unheard. 
Even suppose him to stand in need of professional 
assistance, but that he cannot obtain at the moment, 
the gentlemen of the law being all necessarily attend- 
ing upon a special session of the general assembly, is 
he to be deprived of counsel ? 

" Repugnant, or impossible to be performed." Is 
not the act repugnant, when it authorizes the judges 
to " proceed to trial without any jury, according to 
the laws of the land ?" The laws of the land con- 
stitute the jurors the triers of facts, and the judges 
the triers of law only, according to the known max- 
im, "ad questionem juris respondent judices, ad 
questionem facti respondent juratores." How is it 
possible, then, that the judges should try, without 
jury, — and they are directed as well as authorized so 
to do, — " the said court shall proceed," — and at the 
same time according to the laws of the land, when 
those laws direct " that no man, of what estate and 
condition soever, shall be molested, without being, 
for it, brought to answer by due course of law, nor 
passed upon nor condemned, but by the lawful judg- 
ment of his peers ?" Can contraries exist, and be 
executed at the same time ? This act, therefore, is 
impossible to be executed. 

Here is a new office indeed ; and were your 
honors to suffer the special jurisdictions to attempt 
to carry the act into effect, what inconceivable mis- 
chiefs would ensue? Is 'there a member of the ad- 
ministration, or any other, that will sell his beef, his 
pork, his corn, or his cheese, so as to enable the re- 
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Iftilcre and huxtere to tell those articles again for 
pa|)or» at tho santo rato thoy could be afforded for 
silver or gold ? There is not. What is the conse* 
quence ? Every evil^ninded person in the state u 
invitotl l>y law to turn informer (a most despicable 
olfice) and more than five hundred prosecution! 
would take place in the course of a week 1 Horrible 
retloction. The idle^ the profligate, the abandoned 
of every character, would appear in the group of 
prosecutors or witnesses, urged and pushed on by 
()etty conventions and designing juntos, till perjury 
virould run down our streets like a stream, and vio* 
lence like a mighty river. The judges themselves 
might be tempted, by the perquisites of ofHce, to 
encourage informations, until every man of industry, 
of business, and of property, must quit the state, 
retire from business, give up his property, or join in 
an opposition of Am'c. The temptation is great, and 
soriouHly alarming. For to secure the judges indi- 
vidually, and their personal influence, the very emit 
ting act directs that they shall receive all moncyi 
tendered and refused for past contracts, and at the 
expiration of three months deposit them in the gen^ 
oral treasury. What room for peculation, what in- 
ducement to corruption, what incentives to depre- 
ciate the currency I 

Oh I it is an abominable act ! Yet some there are, 
and, to our shame bo it spoken, too many, who tend 
it, who nurse it, who hug it to their bosom as a dar- 
ling child. But let mo toll them it is a furious 
offspring, conceived by an unlawful convention, and 
brought forth by at an unguarded hour. Tis 
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a monster, and, as the immortal Pope expresses H 
upon another occasion, 

It is a monster of so frightful mien, 
As to be hated, needs but to be seen ; 
Vet seen too oft, familiar with her face, 
We first endure, then pity, then embrace ! 

Let us see it therefore but once ! Let us consign 
it, O ye judges, to its fate ! Death is in its constitu- 
tion, and die it must ! 

But to return, for I must confess the digression is 
not particularly directed to the point more imme- 
diately in question : we again read in Bacon's Abridg- 
ment,^ that '^ the power of construing a statute is in 
the judges; for they have authority over all laws, 
more especially over statutes, to mould them accord- 
ing to reason and convenience to the best and truest 
use." Here the author refers to Hobart, Plowden, 
and Lord Coke, who fully justify the doctrine he ad- 
vances. They are upon the table, and will be pro- 
duced, if your honors require it ; but we presume it 
would be only trespassing upon your patience, too 
much exhausted already, by a tedious discussion. 

The satisfaction you are pleased to express upon 
this head, enables us to pursue the subject in another 
point of view. Perhaps there is not a civilized coun- 
try on earth, where so small a portion of natural lib- 
erty is given into the stock of political society, as by 
the people of this state. There is a certain period in 
every year when the powers of government seem to 
expire ; for the authority of the old officers ceases 
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with the appointment of the new, and iheie cannot 
act until thoy are commissioned and sworn. The 
legislative of one house being composed of new 
members, or members newly elected twice in the 
year, feels and carries into efTect the sentiments of 
the people, founded upon the extremes of liberty. 
The electors in the respective towns have generally 
some point to obtain ; or, which is more unfriendly 
to public liberty, thoy are divided by parties, and so 
the members elected become the advocates of local, 
interested measures, without comparing them with 
the more extensive objects of the community. The 
sessions seldom exceed the limits of a week : new 
laws are proposed, acted upon and adopted, accord- 
ing to the first or the preconcerted impressions of 
passion, without time for deliberiation or reflection. 
Tho upper house, it is true, hath a negative upon 
the houHo of deputies ; but thoy never persist in ex- 
orciHing it without endangering their next election. 
Tlio appointment of tho judges, justices of the peace, 
and other oflicers of government, being made by the 
members of both houses in a grand committee, b 
very often tlie result of political arrangements ; and 
more attention is paid to the carrying of certain 
points, than to the qualification of the candidates; 
so that tho people fool no great restraint from this 
quarter. 

Wliat is there then, in the nature of our govern- 
ment, to prevent anarchy and confusion on the one 
hand, or tyranny and oppression on the other ? Be- 
fore tlio revolution, tlie king, as supreme executive, 
formed the balance ; but since, the executive power 
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hath become blended with the legislative, and we have 
not, like the other states in the union, adopted any 
substitute for this defect. 

The moment, therefore, that this court feels itself 
dependent upon the l^iskture, in the exercise of its 
judiciary powers, there will be an end of political 
liberty : for theie is not an individual of mankind 
but wishes, if possible, to be exempt from the com- 
pacts that bind others. And there may be con- 
junctures in which the love of natural liberty will 
bid defiance to the restraints of law, if the legislature 
are blindly guided by the general impulse. Or should 
these attachments be more strongly fixed to the in- 
terests of a few designing men than to the public 
wish, tyranny would spring out of anarchy. In either 
case, the interposition of the judiciary may save the 
constitution, at least for a time ; and, by averting the 
immediate evil, will give scope for reflection, and so 
prevent a dissolution of government 

It is extremely to be regretted, that this court is 
not as independent in the tenure by which the judges 
hold their commissions, as they are in the exercise of 
their judicial proceedings. The frequent changes 
that arise from annual appointments may have an 
influence upon legal decisions, and so destroy that 
uniformity which is essentially requisite to the se- 
curity of individuals. But from these considerations 
we have nothing to fear upon the present occasicm : 
for the knowledge, the integrity, the firmness of the 
bench, will rise superior to every obstacle ; and the 
dignity of their determinations will display a lustre 
awful even to tjrranny itself. 
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To this honorable court the warmest thanks <^ the 
defendant, of this assembly, of every citizen, ate doe, 
for their solicitous attention to their nnalienaUe 
rights. Their expectations, their joyous hopes, await 
your determination ; and we all pray to heaven, that 
before to-morrow's son shall deck the western sky, 
our hopes may wanton in complete enjoyment ! 



Then ev'ry gen'roas breast shall glow with purest flame 
Of gratitude ; and fathers, anxious for the public good, 
Relate the glorious deed to their attentive sons, 
Who '11 Tenerate the names of those immortal Atc, 
Who nobly dar'd to sare our dying laws I 



I cannot further pursue the subject, but mmt come 
to a conclusion. We have attempted to show, that 
the act, upon which the information is founded, has 
expired : that by the act special jurisdictions are 
erected, incontrollable by the supreme judiciary court 
of the state : and that, by the act, this court is not 
authorized or empowered to empanel a jury to try 
the facts connected in the information : that the 
trial by jury is a fundamental, a constitutional right 
— ever claimed as such — ever ratified as such — 
ever held most dear and sacred ; — That the legisla- 
ture derives all its authority from the constitution — 
has no power of making laws but in subordination 
to it — cannot infringe or violate it ; That therefore 
the act is unconstitutional and void ; That this court 
has power to judge and determine what acts of the 
general assembly are agreeable to the constitution ; 
and, on the contrary, that this court is under the 
most solemn obligations to execute the laws of the 
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land, and therefore cannot, will not, consider this act 
as a law of the land. 

Oh ! ye judges, what a godlike pleasure must you 
now feel in having the power, the legal power, of 
stopping the torrent of lawless sway, and securing to 
the people their inestimable rights ! Rest, ye ven- 
erable shades of our pious ancestors ! our inheritance 
is yet secure ! Be at peace, ye blessed spirits of our 
valiant countrymen, whose blood has just streamed 
at our sides, to save a sinking land ! 

When the tear is scarcely wiped from the vir- 
gin's eye, lamenting an affectionate father, a beloved 
brother, or a more tender friend ; while the matron 
still mourns, and the widow bewails her only hope ; 
while the fathers of their country, superior to the 
ills of slaughter, are completing the mighty fabric of 
our freedom and independence, shall the decision of 
a moment rob us of our birthright, and blast forever 
our noblest prospects ? Forbid it, thou Great Legis- 
lator of the Universe ! No : 



The stars shall fade away, the sun himself 

Grow dim with age, and nature sink in years ; 

fiat thou [fair liberty] shah flourish in immortal 'youth, 

Unhurt amidst the war of elements, 

The wreck of matter, and the crush of worlds ! 



Such was the address of Mr. Varnum. Whatever 
may be thought of it in point of style, it contained sound 
doctrine, enforced in a clear and able manner, and it 
exerted a powerful influence in favor of just principles. 
The court decided, that the '^ information was not 

VOL. Ji. 38 
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cognizable before them."* Their decision was re- 
ceived with equal surprise by the two political par- 
ties. While the friends of a sound currency were 
amazed at the independence of a tribunal, annually 
elected, one member at least of which was of the 
paper-money party, they hailed it as a sure sign of 
returning reason, and the harbinger of better things. 
But by the legislature itself the result was received 
with the deepest mortification and chagrin. The 
general assembly waAs specially convened by the gov- 
ernor, and on the first day of the session a sununoos 
was issued from both houses, requiring an immediate 
attendance of the judges, to assign their reasons for 
adjudging an act of the <^ supreme legislature of the 
state unconstitutional, and so absolutely void." Two 
of the judges accordingly attended, but the other two 
being ill, the assembly postponed the matter two 
weeks. At that time the chief justice was still too 
ill to attend, but the other judges appeared and gave 
notice to both houses " that they awaited their plea- 
sure." They were informed that the assembly was 
ready to hear them, and would proceed immediately 
upon the business for which they were in attendance. 
Certain ceremonies having been adjusted, and the 

1 Mr. Updike, in his Memoirs of the Rhode Island Bar, states the 
judgment of the court to have been " that the amended acts of the 
legislature were unconstitutional and void." And the general assembly, 
on their records, refer to the court as having " declared and adjudged an 
act of the supreme legislature of this state to be unconstUutianalt and to 
abaolyiely void." But the judgment of the court appears to hare been 
aimply, " that the information was not cognizable before them." See 
Varoum's Report, page 1 ; and also the distinction taken by Mr. Justice 
Howell in his address to the general assembly, on the next page. 
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records of the court produced, David Howell, the 
youngest judge, addressed the general assembly in 
a learned and elaborate speech of six hours. He 
remarked, in the first place, that the order by which 
the judges were before the house might be con- 
sidered as calling upon them to assist in matters of 
legislation, or to render the reasons of their judicial 
determination, as being accountable to the legisla- 
ture for their judgment. In the former point of 
view, the court were ever ready, as constituting the 
legal counsellors of the state, to render every kind of 
assistance to the legislature, in framing new, or re- 
pealing former laws ; but for the reasons of their 
judgment upon any question judicially before them, 
they were accountable only to Gk>d, and their own 
consciences. He then pointed out the objectionable 
parts of the act upon which the information was 
founded, and argued that it was unconstitutional, 
had not the force of a law, and could not be exe- 
cuted. 

But he denied, that the judges were accountable 
to that tribunal, for the reasons of their judgment 
In the first place, the legislature had assumed a fact, 
in their summons to the judges, which was not justi- 
fied or warranted by the records. The plea of the 
defendant, in a matter of mere surplusage, mentions 
the act of the general assembly as <' unconstitutional, 
and so void ;" but the judgment of the court simply 
is, ^^ that the information is not cognizable before 
them." Hence it appears that the plea has been 
mistaken for the judgment 

Whatever might have been the opinion of the 
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judgei, they ipoke by their records, which admiUed 
of no addition or diminution. Tbey might have 
been influenced respectively by different reaaon», ai 
tlie whole act waf judicially before tbemi of wbieb, 
it being general, they could judge by inapectioa, 
without confining themselvei to the particular poiali 
itated in the plea* It would be out of the power, 
therefore, of the general aMiembly to determine upoo 
the propriety of the court's judgment, without a ptr- 
ticular explanation. If thii could be required in ono 
bstanoe, it might in all ; and so the legislature would 
become the supreme judiciary. A perversion of 
power totally subversive of civil liberty. 

If it be conceded, that the equal distribution of 
justice is as requisite to answer the purposes of gov- 
ernment as the enacting of salutary laws, it is evideiKt 
that the judiciary power should be as independent as 
tlie legislative. And consequently tlie judges can- 
not l>o answerable for tlieir opinion, unless cliarged 
with criiiiinulity. The nature of their office obliges 
them to decide u|>on every (|ue8tion ttiat can arise in 
legal process. If they are not directed by their own 
understanding, uninfluenced by the opinion of others, 
how can they be said to judge at all ? The very act 
of judging, supposes an assent of the mind to the 
truth or falsehood of a proposition. And if a deci- 
sion is given contrary to this assent, the judge is 
guilty of perjury, and ought to be rendered inbr 
mous. 

Kvery man is excusable for errors of the head, 
provided suflicient attention has been paid to tlie 
meuiis of information ; but no man is excusable for 
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depravity or corruption of the heart. The judges may 
err; for error is the lot of humanity. Perfection 
cannot be required of imperfect beings. But the 
very idea of being accountable to the legislature, in 
matters of opinion, supposes the legislature to pos- 
sess the standard of perfection. A thought highly 
derogatory to the attributes of Deity ! 

Baron Montesquieu, in his Spirit of Laws, ob* 
serves ; " There is no liberty, if the judiciary power 
be not separated from the legislative and executive. 
Were it joined with the legislative, the life and lib- 
erty of the subject would be exposed to arbitrary 
control ; for the judge would then be the legislator. 
Were it joined to the executive power, the judge 
might behave with violence and oppression. There 
would be an end to everything, were the same man, 
or the same body, whether of the nobles or of the 
people, to exercise those three powers, that of enact- 
ing laws, that of executing the public resolutions, and 
of trying the causes of individuals." 

Blackstone in his Commentaries adopted the same 
ideas. Serjeant Hawkins is precise and conclusive, 
" that no such judge is in any way punishable for a 
mere error of judgment. And as the law has ex- 
empted jurors from the danger of incurring any pun- 
ishment, in respect of their verdict in criminal causes, 
it has also freed the judges of all courts of record 
from all prosecutions whatsoever, except in the par- 
liament, for anything done by them openly in such 
courts as judges ; for the authority of a government 
cannot be maintained, unless the greatest credit be 

88» 
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giv»ii to iiame, wlto are so tiigttljr m^itwUed w«ti> tim 
adifiiiiUtmiiou of (mlilic jiiitMse ; aod U woiM be m' 
poiMitiie l'<>r iUmn to kti^p up in Ilia peopte lli«i ¥6i»- 
urauoii o( tlmif iHsi^nom, luid wibwiiwioo t9 tlmr judg' 
lOttiiU, wiili'iut wliicli it in iiupoMibfe to eicecaC^ tlm 
Iawi» witi* vigor aii4 mwcem, if Uiey »boiikl be eo^ 
(iiiuiilly <rjii|>fM<^<i l4> U«e |iro«eeuUoii« of (iMMe, wbo^ 
fieri iiiiity t/> tlieir own cfliuiiti« would iuduce the«o u> 
tliiuk tlittiiMWitlvetf injured* Vet if « judg^ will so (Sur 
foTK^t tii<^ dignity ttud lioruM of his patti, e« to turii 
ioticitor ill li cttuite which be w to Ju4ge; miui pfi- 
ynUfly mid extrpjuilicitiUy temper with witne«ie«, or 
|idii>r jurom, lit; lum no reoion to coioplaiii^ if l«e be 
dealt with according to tlie fi»ine caimciiy to wbieb 
be io \mHti\y degrades hioitfelf/' 

Coin|>aring Uieite |>aiMage« togetlier« the lAleiHiee 
of the aullior iti a|i|)areni, that, in tlie first pla^e; tlie 
'^ud^tiu ftrts li/il unawtiruhl^ ui all (or mere err^ir ot 
jud^nK^nl ; and in tli^ litn'jmd, iiynY are trialib^ only 
in iHiiUiiunia for mailers of a criminal iistUire. 'Vhti 
same (XiJnl i^ fully iiBseried in ttacon ; '* But iitoapdi 
tlicy arc Ui judge a/:i:ording to Uie seUied and eslab- 
Uslie<i rules and ain:ient. cusionis of tim muion; a|>- 
firoved for many succi^iysions of ages, )ret are they 
freed from nil |>rosecuUtfais lor anything done by theta 
Ml court, which a|>|>ears to liaif^e been aji error of dikit 
Jiuigin^^nt." 

Ho tend<;r tind delicate is the law in this respect; 
tliat even jusiiutb of the |>eace are sacredly guarded 
from ti^^tify bind of prosecution uf>on account of tl^bir 
opiniiiii. Lp^iii tite 10th of May, 1757; a motion 



THE RHODE IBLAMD JUDOES. 331 

waa made in the king's bench ' for an infonnaticHi 
against two justices of the peace, for arbitrarily, ob- 
stinately and unreasonably refusing to grant a Ucense 
to one Henry Day, to keep an inn at Eversley ; where 
it was alleged and sworn to be fit and proper, and 
even necessary, that there should be an additional 
one (there being one there already) and for which 
occupation of keeping an inn this man was (as those 
two justices themselves had allowed on a former 
occasion) a proper person, they having before Ucenaed 
him to do so at another place. 

Lord Mansfield, and Mr. Justice Denison, held, 
that notwithstanding this was a matter left in a great 
measure to the discretion of the justices, yet if it 
appeared to the court, frtxn sufficient circumstances 
laid before them, that their conduct was influenced 
I7 partial, corrupt or arbitrary views, instead of eser- 
cisiDg a fiur and candid discretion, the court might 
call upon tbem to show the reasons whereby they 
guided their diacretion. 

" The juitioes thus entrusted have a right to judge 
lor themaelTes ; no man can judge for another. And 
tbU power ia entntsted to them by the constituUon, by 
tiw legiiklore. It may be very dangerous to them 
to be obliged to ^ve their reasons publicly ; thou^ 
J may have very sufficient ones to satisfy their 
^ nuads, and to direct their own judgments. 
Klhqr are thus entrusted, why are they liable to 
I an account by any other jurisdiction, 
I faultily and wilfully wrong ? Indeed, 

■. Tmrngmi Pm, (Bmnaslu, CH.) 
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if (liny Afi wilfully wrong, lat them he ptinMied; 
but where they act (|iiite (!Oii«cieiitiously, thay are not 
accDiintalile to anybiNly." * 

*< Hut if it clearly a|)|)ear that the Junticefl have Ijeeo 
parlially, maliciouHly or ruirruptly influenced in tlia 
exerciHC of (hiv (liHcrelion, and have (conae^fuently) 
alHiiMul the truMt r»|MNied in them, they are lial>le to 
protieculion hy indictment or information, or even, 
prHwihIy, hy action, if the malice be very groan and 
injurimiM," 

'' If their judfi^ment in wroniK, yet tiieir lieart and 
intention |Hjre, iM forbid that tliey whould be puA- 
ivhed ! And he declared that he ihould alivaya Imn 
UiwunU favorinfi|[ them, unleM partiality, corrufitioii, 
or malice, uluiuld clearly appear,'' 

Mr. Howell having c^nchnled hi« a/ldreM, Mr* 
Tillinp;liiiwt Miid, Unit nothing cfmUi have indm>f^d the 
gcnj|cm<in of the court tr> iicr^^pt the tMuuti Up wUkh 
they were appoinMid, but h regard f/> the public g'>od; 
that their \Hirt\iiWiUm wtmi tricing, and their «ttiarif^ 
not worth mentioning. 'i*he only nHUHnimnue tiiey 
ex|M^cti{<l, or c^>uld refuiive; waM a c/>n<k;ioii«neiMi of 
rectitude, which had supported them, and he wa4 
iiouiUUmi would support theni; through avfiry dian^ 
of circijmMtanc^^tf ; meluncholy inde^^d would (>e the 
Cf>ndition of the rAimtuUj if the wu|)reme judiciary of 
the «tati^ WH« liable to repreheniiion, whenever tiie 
capric:e or the ret^^ntment of a tew k^ading rnan 



' TUiu jMritfiruiiU in f^mtUti i;y Mr. liowvli hu tlm iHuf^uu^^e *4 tbc 
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should direct a public inquiry. As one member of 
the court, he felt himself perfectly independent, while 
moving in the circle of his duty ; and however he 
might be affected for the honor of the state, he was 
wholly indifferent about any consequences that might 
possibly respect himself. The opinion he had given 
resulted from mature reflection, and the clearest con- 
viction ; his conscience testified to the purity of his 
intentions, and he was happy in the persuasion, that 
his conduct met the approbation of his God. 

Mr. Hazard then spoke as follows : My brethren 
have so fully declared my sentiments upon this occa- 
sion, that I have nothing to add by way of argument 
It gives me pain that the conduct of the court seems 
to have met the displeasure of the administration. 
But their obligations were of too sacred a nature for 
them to aim at pleasing, but in the line of their duty. 
It is well known, that my sentiments have fully ac- 
corded with the general system of the l^islature in 
emitting the paper currency ; but I never did, I never 
wiU, depart from the character of an honest man, to 
support any measures, however agreeable in them- 
selves. If there could have been a prepossesaon in 
my mind, it must have been in Bsivor of the act of 
the general assembly ; but it was not possible U> re- 
sist the force of conviction. The opinion I g^ve 
upon the trial was dictated by the energy of truth : 
I thought it right — I still think so. Be it as it 
may, we derived our understanding from the Al- 
mighty, and U> him only are we accountable for our 
judgment 
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mntmUHl iMmi» Untk f>liu$4) ttitmfljK Ihe mmAmfu ttf 
iiw ftwwmtily, mill i\w i\ufHtium \H$inff§ini^f *^ wheihm 
thu nnmimhly wam miiiKfl«94 wUh Urn fi9iMOftf9 ^¥<w lijr 
Uhi jiiilKrtN iti MUfipori of ihnlr Juilpmint >'' ii wim 4<^ 
(Mtiii ill lliit tiiiMviiivd. A rnoibn wam Ihi^n »MMte f^ 
diMiiiwi i\m JimIk^m from f lidr ttttiw ; t^i lM^i9r« tt^ 
qiinMiion wim tnkoii on iltln moitofii tli49 Mli»irto|| 
m^morinl, M^n^il hy i\m titftm iiulffm^^tUnxwAf 
TilliiigliitMi find UowoU— wm mni in; 

** T\m uMlftfWfiiimtf nppmnUtd jinftikm t4 Him mp§' 

im i\^ Uitm iit Urn mtttini ymr, m%A miM Ut npptm 
\mUm^ itm ^mmtnX Him^mSAy ni iSu^t \ffimmi mmkmf 
hy mil onlt^r iUmfihff ^nrnmul ni iimr hMi rnimfm^ 
n\nM'\n\\y iutuytMuu\ in Uirj v\\y of SfmfHffi^ ** Up tfrtMUff 
Um? ft^iit^ftm Iff n vA^rUiui jii/l^inrrrit ^it^r^i \ty mu\ rjmftf 
Hi iIm^ kuift if^ritt iUi^tPsof in ili^ tAftmiy 4tt tttrnfiffft/' 
lutvin^ np\fmrful \H^ffnt^ htih \unimn in u ((mtut t^jfim^ 
ntifU7#T^ unil nmil^ full r/Mnninni/'^nft'i/^ of aII fh/; |^^ 
/;^T#!din^K /^ tlift f^^nil, f^kiivft t/# Ui« «wmj in trhiM* 
NttiJ jiirl^rn#7nft wim r^rn^l^^^^l \ ftn4 tMttin^ #mf^^ 
infUi n full mnJ fr^ #T«iiininiiiii/Fn of itMif ^ii^#rr«l fii«#f# 
uml |/fincipl/TM /^ ilio i^^n^l Imw in f|iioiifiion^ mnA t^/m^ 
\fMtu\ tlfirni wiUi iHm vAnu^iiUiiumf tff futUb^ttrntfUii 
Ugwn hf tlif? niHih^ mu\ n\\ //tW \n.¥fn (r\i^ni4fm ihfft^^ 
frttf wWu'h m4'Mf^ Uf tim t^iw^tn ihm^ft itf^.ir r is(bto 

ii#xfM \iimt\tm Uy ttmtty iim ttttmi Hffimff^i rnifh^ffh 
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ties in law, as well as by the constitution and doings 
of the federal union, and the members thereof, since 
the revolution in this country; for the advice and 
assistance of the general assembly in point of legisla- 
tion — concluded, by utterly denying the power of 
the legislature to call upon them for the particular 
reasons of their judgment in that, or any other case ; 
and declining to render the same — alleging and 
maintaining, by arguments and authorities of law, 
that for the same they are ^^ accountable only to God 
(under the solemnities of their oath of office) and to 
their own consciences." And while, to remove mis- 
apprehensions, they disclaim and totally disavow any 
the least power or authority, or the appearance there- 
of, to contravene or control the constitutional laws of 
the state, or acts of the general assembly — they 
conceive that the entire power of construing and 
judging of the same, in the last resort, is vested 
solely in the supreme judiciary of the state. And 
whereas, in the citation aforesaid, no charge is con- 
tained against the underwritten, in their aforesaid 
capacity, nor had they reason to apprehend any pro- 
ceedings were to be grounded thereon, to affect their 
lives, liberties or property, or their estate in their 
office aforesaid, or their good name and character, as 
officers of this state : — And whereas, from appear- 
ances, there is reason to apprehend that a design is 
formed, and ripening for execution, by a summary 
vote of the legislature, either to dismiss them from 
their aforesaid office, or to suspend them from the 
power of exercising the same : 

'< Wherefore, they pray that they may have a hear- 
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iiiK l>y coiinmtl iNtroro noino pr<ipnr nnd lo^al trilNtrmI, 
and un o|>|M)rtiinity to iiimwor to r^rtniii artfl ii|NM*irK: 
cliArgim, if liny NurJi citti Ini brought ofpiiniit tlifim, 
bofoH) Htiy MMitnnro or judginunt bii ininmckI, injitrioun 
to any of thoir uforfiMiid riglitN and priviloKon. And 
thin iliny r.lnini and doniiind im fninrnnn, and odifiuriof 
thin Ntato; and, at tho mnio tiinr), with duAsronco, 
utterly protiiNt af^ititiNt Uio oxon^iim of any fKiwisr in 
tlio loKiNlatiins by a Nummary voto, to do|>rivfs ttNsoi 
of tbuir right to oxorciiio thn funrtiomi of thoir aforo- 
■aid oiWvA^, without tho nforoNind (hio lyrmrofw of law, 
or a r^mmoncuimont thnniof (in whirh hittor tMh u 
iUNimtiNion only from thn diitinN of f»ffico tmu tak^ 
pliuso) iMsfons tho fidl tonn for whirji thoy worn ujh 
pointnd and onKiiffiNl, undur tlH) comititutiofi of tbi^ 
itato, nhall Imi r^implotod : and mom ffN|>oi^ial)y, ufion 
a metro NUf^goNtion of a morn orror of jiidgrnont." 

'VU'iH mnmorial having lN)<;n rtuu^mul^ tho jud^#»i 
inforoHid thn aNHrmbly, tlitit tlM*y wiNhod to \h*. iumrtl 
by r<)unN(;l. JiutMiN MitrlHtll Vfirnurn, who hud mt 
ably arguod tho ruiMO u|K»ri which tho oouri hiid pr/>- 
nounr^)d tho judgment oornplidnod of, now addr«;ftw^ 
tho houHO in (IcUuirAi of tho oourt. 

In ooinmonoing Imn addroNN, Mr. Vfirnurri naid, thai 
tho no(^!NNity of oxliibiting tho mom#Frial uf^in tli^ 
tid)l0y firoMO frfMn tho motion liiNt irifulo by ono /if 
thoir honoritblo mornlKsrN, for diNiniffMing tho jiidg«!« 
from otticA^f without finy |>roviouM ohurgo of i'/imitmU 
ity. A rn<;nKuro no novol an thiN moti<in t^srid^*^! Ut 
pr*Hi\uui, r/iuld not havo bf;ori (orumuMt or uxftfJiUul ; 
and, iluiTfidtuif it w<iuid not \m thought Ntmrigo il titt 
Cfpuuml wan not fully |iro[iaro<l Uf moot and o|#|Kin« it. 
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Wlntt <lo Ibe judges pmy (for ? That if they «re to 
be |NiSsed upon for •ayihti^ respecting tbek duiy^ 
they may firat Joiow for what ofienoe tbey are to be 
judged ; that the |wrtieuiar oharge or charges may 
be specified ; iiiat they may have time for defence ; 
that they may be he»rd before a tribund legally oqih 
atituted ; and that they "be heard by counsel. 

Is there a gentleman in this assembly so inatten- 
tive to the rights of bis constituents, as to lef^ise, 
upon this occasion, what the lowest peasant, nay the 
vilest criminal, is entitled to receive? I presume 
there is not. And notwithstanding many of them 
may suppose that the honor of tlie legislature is 
wounded by the <lecision of the court, and so would 
wish to restore it, even by sacrificing the judges ; yet 
I am confident Ihey will not incur the imputation of 
real disgrace, by removing the barriers to personal 
security, and the preservation of property. For if 
they would preserve in the minds of the citizens an 
attachment to their measures, and a veneration for 
their kws, they certainly will not openly violate the 
laws themselves. 

Be pleased to recollect a |)aragraph in our declara- 
tion of rights, our Magna Charta, wherein it is pro- 
vided, << that no man, of what estate and condition 
soever, shall be put out of ^is lands and tenements, 
nor taken, nor imprisoned, nor disinherited, nor ban- 
ished, nor any ways destroyed, nor molested, without 
being for it brought to answer- by >due course of law." 
If it mere >in the power of the general assembly to 
nullify (this paort «f our^oonstitution (which we utterly 
deny) Ihey Ji»ve no(t done it. Xhe right is fltill 
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guarded by all the solemnities of law, and tberefore 
the honorable remonstrants claim and demand its 
benefits. This they do, from your honora, not as a 
legislative, but as acting in a judicial capacity ; for 
the passing of sentence is the exercising a judiciary 
power, grounded upon a preexisting law. You are 
bound then by that oath, to which you all submitted 
as a necessary qualification, previously to your be- 
coming members; and which is in these words: 
** And you do faKher engage equal ri^t and justice 
to do to all persons that shall appeal unto you for 
your judgment in their respective cases/' 

It is perfectly immaterial upon the present ar- 
gument, whether the judgment of the court was 
right or wrong; whether it was agreeably to law, 
or against law. The only question is, whether 
they can, in any resf>ect, be brought to answer for 
it, but by due course of law ? And consequently^ 
whethor they can lie fmssed upon and condemned, 
until tJiey Im? proved guilty of a crime ? 

The tenure by which all commissions are held in 
thiH state, in for the space of one year. Conse- 
quently, during that term, every officer has an in- 
tercKt, a kind of estate, inseparably annexed to his 
ap|>ointment, to be divested of which, he must 
either neglect, misuse, or abuse his trust, so as to 
work a forfeiture. This neglect, misuse, and abuse, 
include questions of fact, which must appear, either 
by the confession of the party, or by proof, before 
the forfeiture can be declared. But how can the 
facts appear to be true or false, without an impartial 
and candid examination? And how can such ex- 
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omination take place until the facts or charges are 
particularly stated, and the party accused have an 
opportunity of making defence, in such way as he 
shall deem most beneficial to himself? Suppose he 
should deny the facts, he must certainly be presumed 
innocent till the contrary appear. How shall the 
contrary appear, but by producing evidence, oral or 
written ? If oral, has he not a right to cross-examine 
the witnesses, to disqualify them, or produce others 
to disprove their testimony, either by destroying their 
credibility, or proving some other proposition totally 
inconsistent with that asserted by tliem ? Or, if the 
evidence be written, has he not a right to suggest 
and establish alteration, diminution, or even forgery 
itself? In short, can there exist, in contemplation of 
law, the possibility of an accusation, that cannot be 
controverted, and proved to be groundless ? 

If the judges held their commissions during the 
pleasure of the general assembly, then indeed they 
might be removed without the formalities of a trial. 
But, even in that case, the exercise of so high a pre- 
rogative, without some kind of su^estion and proof, 
would be deemed injurious and oppressive. In the 
present case, however, wherein the judges cannot be 
molested, but by being called to answer for some 
crime, by due course of law, there is not even a sug- 
gestion, that they have intentionally departed from 
the line of their duty. Then are they secured in 
their posts, during the term of their appointment, in 
as sacred a manner as the property of any individual 
is guarded against the encroachments of a rapacious 
neighbor. They stand upon the firm ground of recti- 
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tado and indepenrlorioe. If anjr man hat any acoM- 
tioii to exhibit, let him come forth ; — - let him produce 
the liMt of hii chargef ; — - they are willing to meet 
htrn. But thoy will meet him only opon due ani 
legal procoM, ami Ixrfore a court bwfolly qualified to 
try th«jm. Hhould no Huch accuaation lie made, 
wliat romaitiM but that the judgea be immediately 
diachaiKed from any further attcndanco u[>on this 
aMCfribly ? 

Hhould they bo impeached, I pledgo mysdf to 
•how, that they cannot bo tried by thia honorable 
asaembly. But if a contmry sentiment should pre- 
vail, I must ref|oc5St time, till the next session, to be 
prepansd with ar^ments and authorities, to establidi 
a doctrine so important in its consequences. Permit 
mo, howev(jr, for the present, to observe, that in 
Kn^luiid the judges arc appointed by the king, m 
the* Hijpri;mc* exirc.utivo* Than commissions nrc dur- 
ing gfKxl Indiavior ; and therefore they arc not tnaMc 
by ilio king, but by the [wrliurncnt only, and upon 
trn|K!a(;hinc;iit. Were tlu^y U) l>e tried by the king, 
who a|)|K)ints them, their judgments might Ik; in* 
fluenr.(;(l by Win authority ; and so the chanrielii of 
jiiHlir<! would hii cM)rrupted« Besides, the king ii 
the |)urty nccuHing, and consequently cannot lie the 
judgf; ; for tin; v(;ry act of complaining, presuf)- 
poMf'M an opinion that the ]mriy complained of 'i» 
guilty. H(;nce it is thai the grand jurors, who make 
prf;M(;ntrncnt, are dimiualifieil ultimately to decide 
U|H>n the fact. 

In thiH state the judges are ap[>oinied by lK)th 
ii'>useH of assembly, in a grand committee* In tbb 
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respect, they resemble the king ; and therefore can- 
not try the judges upon a criminal charge. In the 
present instance^ both houses of assembly are the 
party complaining ; in this respect also, they resem- 
ble the king, and so cannot be the triers. For, with 
deference to the legislators present, there may be an 
assembly, whose interested views might induce them 
to establish systems totally subversive of the constitu- 
tion, and of political as weD as civil liberty. To 
effect which, the supreme judiciary must be the 
creatures of their power ; and such creatures they 
would finally be, were the judges to be appcnnted, 
accused, and tried by them. 

Let the human heart, and, as I have the honor of 
addressing myself to some who profess, and even 
attempt to teach the doctrines of Christianity, the 
conscience also, be consulted upon this question. 
Should not the parties Utigant be equally indifferent 
to the judge, who is to decide upon their contro- 
versy ? Why is it, that jurors may be chaUenged, 
and removed, for &vor, but that the mind should be 
perfectly unbiased, and open to the reception of 
truth ? Why, like Caesar's wife, should they be in- 
capable of being suspected, unless that the parties 
themselves might feel a perfect confidence in their 
judges ? Can that confidence be placed upon this 
occasion ? Has not the matter been taken up rather 
in a political than a juridical point of view ? I do 
not assert ; but has it not been determined, in a 
convention of part of the members, to remove the 
judges, and appoint others who will execute, at all 
events, the penal acts ? Has not one town in par- 



343 AMEBlGAir TB1AI.8. 

ticular proceeded so far, as to instruct its deputies to 
use their utmost influence in bringing the judges to 
punishment ? ^ Can these members be considered as 
impartial triers ? Is it possible to suppose, but that 
the influence of their constituents will have some 
weight in forming their opinion ? Can they be ob- 
jected to, as having prejudged the cause ? If they 
cannot, is there not a moral certainty of condemna- 
tion ? If they can, will not the objection be so fieur 
extended, as to prevent the possibility of a l^[al 
decision ? 

Be entreated, therefore, O ye guardians and pro- 
tectors of the people, seriously to reflect upon the 
magnitude of the present question, and the impor- 
tant events that may result from your determination. 
" The Great Judge of all the earth, can he do wrong?" 
Of beings rational, He requires the " heart." And 
<^ as a man believeth in his conscience, so is he." 
Submit then to tlie heavenly standard. And, as the 
judges have acquitted themselves conscientiously, in 
the sight of God and man, add to the general plaudit, 
which shall waft their names upon the wings of im- 
mortal fame, to the latest posterity. 



* This probably refers to a vote of the town of Coventry, instructing 
their representatives to " use their influence in the general assembly, 
that the judges of the superior court be dealt with according to the na- 
ture of their offence, in giving their determinaticm in the case John 
Trevetl v. John Wheeden, in which determination it was thought hy the 
town, that the said judges exceeded the bounds of their jurisdiction by 
giving their determination that the law made by the general assembly 
of this state was unconstitutional, when it was the duty of said court to 
have given their judgment, whether the said John Wheeden was guilty 
of a brcdch of the law of this state or not." 
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The memorial of the judges and the address of 
Varnum seem to have made a decided impression on 
the house. A calm and rational debate ensued, in 
which the asperities of party feeling were laid aside, 
and members expressed a sincere desire to take such 
a course, as should vindicate the honor of the law and 
the dignity of the state. A motion was made and 
agreed to, that the opinion of the attorney general be 
taken, and the sentiments of the other, professional 
gentlemen requested, whether constitutionally, and 
agreeably to law, the general assembly could suspend, 
or remove from office, the judges of the supreme 
judiciary court, without a previous charge and state- 
ment of criminality, due process, trial, and conviction 
thereon ? 

fVUliam Channing, the attorney general,* ob- 



* William Channing was bora at Newport, in 1751, and wns graduated 
at Nashua Hall, Princeton College, in 1769. He studied law with 
Oliver Arnold, at Providence, and was called to the bar in 1771. In 
1773, he was married to Lucy EUery. a daughter of William EUery, of 
Newport, one of the signers of the declaration of independence. In 
early life he filled many honorable offices in Rhode Island, and in 
1777, he was elected attorney general of the state. To that office he 
was annually chosen until 1787, when he lost his election in conse- 
quence of his earnest opposition to the paper money laws. In 1791, 
however, be was again elected attorney general, and held that office, 
together with the office of district attorney of the United States, until 
his death, in 1793. He was an able advocate, and well read in the 
law, especially in the science of special pleading. His manner of 
speaking at the bar was rapid, vehement and impressive. His prac- 
tice was extensive, and he led the bar for several years before his 
death. He had eleven children, one of whom was the late eminent 
William EUery Channing, D.D., of Boston. A letter of this distin- 
guished clerg3rmaii to Mr. Updike is inserted in the Memoirs of the 
Rhode Island Bar, and is worthy of a place here. 

" Boston, Dec. 18, 1841. 

" My Dear Sir, -^ I receiTed, with great pleasure, your letter of lait 
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•ervc<I, that a« it waji at all timeg his duty, so he 
derived a peculiar pleasure, in rendering to the legis- 
lature every legal assistance in his power. He had 



month, in which you inform me that you an* preparinii^ * tb« Bioo^phy 
of the RtHMlt! iMland Bar,' and reqiH;Mt mc to furniMh any materiaU in my 
power for a memoir of my father. My recol lections of my father are 
imperfei't, nn he Hied when I wan thirteen years of age, and I baH been 
tent from home before that event. But the many ic«timonie<» which I 
have rercivcd to bin eminence an a lawyer, an well tut to his private vir- 
tues, miike mr desirouv that there should \Hi some memorial of htm. 
My brother. Professor K. T. Channing, who is the antiquary of the 
family, bns sent me, in a letter, which I enclose, Huch facts as be hsi 
been aide tf> gather ; and has also furnished me with a sketch of my 
father's character, pre|mred by my venerable grandfather, William 
Kllery. TbiN, as you will see, is a tribute of aflfection ; but my grand- 
father was remarkable for his honesty, which almost amounted to 
bluntiieNH ; and lam confident that his language, however strong, did 
not go beyond bis c<mvictions. I cheerfully add my own reminlseeocet, 
and a few furls. 

" My fatlier retained much attachment to Princeton College, where he 
was ediji'dtrd, so that he thought of sending me there. He was the 
clnssuiHte Hiid friend of Sairiuel S Smith, ofterwards distinguished a^ a 
tbeolo((iiiii, niid as the president of that institution. In the last part ol' 
bis collegiate diiys be enjoyed the iuHlruclionri of the celebrated Dr. 
Wilbersjioon. Hjn early marriage, and the rapid increase of bis family, 
obliged biiii to eruifine himself rigidly to bis profession. He was tw 
busy to ((ive iiiiic.b time to general nrailing, or even to bis family. Still 
I have (liNtiiict iinpresNions of bis excellence in bis social relations. He 
was the delight of the cireb; in which be moved. His mother, brotli^n 
and sisters leaned on him as on no other. 1 well remember the lie- 
nignily of bis countenance and voice. At the same time he was a strict 
discijdiiiarian at home, and arcr»rding to the mistaken notions of that 
time, kept me at too great a distance from him. In truth, the prevalent 
notions of education were much more impf^rfect than in our day. 

"I often went into courts, but was too young to understand my father's 
merits in the profession; but I bad always beard of him as standing at 
its bend. My brother says, that Judge Dawes used to s]>eak of his 
style and manner as • mellifluous,' but at times be was vehement ; for I 
well rerollect, that I left the court bouse in fear, at hearing him indiif- 
nantly rejily to, what se^-med to him, unworthy language in the opposite 
counsel. 

"His parents were religious, and the impressions made on his young 
mind were never lost. He was the main pillar of the religious society 
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attended the trial upon the information, without any 
bias or partiality upon his mind ; and was happy in 
the conviction, that the whole conduct of the judges. 



to which he belonged. The house of worship had suffered much firoai 
the occupation of Newport by the British army, so as to be unfit for 
use ; and I recollect few things in my childhood more distinctly than his 
zeal in restoring it to its destiimtion, and in settling a minister. I caa- 
not doubt that bis religious character received important aid from the 
ministry and friendship of Dr. Styles, who was as eminent for piety as 
learning, and under whose teachings he grew up. He had a deep, I 
may say peculiar, abhorrence of the vice of fM'ofaneness ; and such was 
his influence, that his large family of sons escaped this taint to a re- 
markable degree, though brought up in the midst of it. I recollect, 
with gratitude, the strong impression which he made on my own mind. 
I owed it to him that, though living in the atmosphere of this vice, no 
profane word ever passed my lips. 

*' On one subject I think of his state of mind with sorrow. His 
&ther, like most respectable merchants of that place, possessed slaves 
imported from Africa. They were the domestics of the family ; and my 
father had no sensibility to the evil. I remember, however, with plea- 
sure, the afieclionate relation which subsisted between him and the 
Africans, [most of them aged.] who continued to live with my grand- 
father. These were liberated afler the revolution ; but nothing could 
remove them from their old home, where they rather ruled than served. 
One of the females used to speak of herself as the daughter of an Afri- 
can iM'ince ; and she certainly had much of the bearing of royalty. The 
dignity of her aspect and manner bespoke an ancommon woman. She 
was called duchess, probably on account of the rank she had held in her 
own country. I knew her only after she was free, and had an estab- 
lishment of her own. Now and then she invited all the children of the 
various families, to which she was connected, to a party ; and we were 
lilierally feasted under her hospitable roof. My father won the hearts 
of all his domestics. One of the sincerest mourners at his death, was 
an excellent woman, who had lived long with us, and whom he honored 
for her piety. 

" I recollect, distinctly, the great interest he took in the political 
questions which agitated the country. Though but eight or nine years 
of age, I was present when the Rhode Island convention adopted the 
federal constitution ; and the enthusiasm of that moment, I can never 
forget. My father entered with his whole heart into that unbounded 
exultation. He was one of the most devoted members of the federal 
party. At the beginning of the French revolution, he shared in the uni- 
versal hope and joy which it inspired ; bat I well recollect the tadne— 
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upon tluit 'iiiUirnuiin^ occa«ion, demonstrated tbe 
((n?»ti;«t candor and upriglUnefiw ; and, according to 
huf privatu opinion, their deterinination was conform- 



villi wtiirit Uti talkcfl to ui one Huiidasr afUfriKJOii, of the ejumuiuM (A 
L<iuib X VI. ; ttiiil from tlmt luumttni liU \m^% died. 

" Von bjifiik iffilitf leiiniiMiny Um\e Ui him, by tite Ute l£U«h« R. Put- ^ 

Utr, l'.«i|. My lailiiT WH* fiinoiig ilu; Hrvt Ui diiM.'over ttu; etiiliti«* of lUt 
rtfifittrkiil/lf iitHii ; Hint I rfint-titiier liie kiitili»es« wiib wbi«;U hn Ub«d \it 
rareivi liiiii. Iliv tojiirit wa^, in iruili, thti kiiiileHt. H« wa« ever feiuljr 
li# kfi' liiiil H|f|irerjtt(<f bujHfrifir taleiiU, aiid to auax:U bimiii«n' Ui woitli. ( 

llib Irii'iiilbtiiji bi'ifiited til luf. biiifjutarly vtroo^, I'ur a luau 6o imjufned 
ill liiibiiM bit. Aiiioit{f tii« Irit^iiilu, were Ueor^e Cbampliiif Esq , a |>oii(i- 
ctiaii uf biiifjular «a{(airity, mid who iiraa aaid Ui bave ruled tiie state ior 
ytiara, without rorl'ftiiiit^ bi« iiitttgriiy ; Mf, lu%mi tienter, a pbyftitiui of 
eiifitfeivt; prai'iirf, who wab thought to unite, witb great eiperi^uoe. i 
raru (jt'iuub in hib |iroffbbif>ii, aiul wlio«e (.'oinmauding figure ri^* before 
liie, ttt I hi' dibiaui'u ot furly-liire yearv, a« a aiiec'iiiieu of iriaoly beauty, 
Wiirthy thi' rhibtilof afiredait birulptor; and tbellev. Dr. HitcliciK-k. ot 
I'roviiiiMii'e, a man of greut HweL'tnebu of teinjier, and wbo de«erveti dte 
grateful ri'UM'inijranLe of that city for biw zealous elibrta ia the cause of 
|Hihlii: ifiliii uijiMt. JVly father lo<ik a great pleasure in tbe society ufrnm- 
isliTti, uiiij iilwuyb wt^lrtiiiit^d ihi'in to hib hospilubie dwelling. 

" 1 ri'iiK'iiihi'r hisi lubteb with pleuburc lie had two f^ardejib. ont o/ 
iliitin ijiiiif liii'gi', iiiid Hb he bought li> liiivi' i^vtryllung wbii-h he uiiii- 
VHU'.ii ol'iiit; Iti'bi kind, our table, olhi^rwibe biniple, was, in thib re&|ie<:t. 
luvuiioiia. Jle wub noi biiliblied with wliHti.'on ten toil bis neigbb</rb. hut 
inlroihirifil lu'w vurit'tifb oi vegeiubles into the town. He aibii tot^k 
greul iiiii'icist in ba<red inubi<:. tin Hunduy evenings tbe i.-boir <d tbe 
eongn ifiiiion, wiiirh ini Inded niobt of the younger meinlifrs, and utUtrr 
ajuHlciirb, uu!( in bib oliire for prai'lice in singing. Tbe ujiarlnieui, 
boniewliiil bjiiirioub, WHb iilled ; and the unimution of tbe inei'tiug.. (o 
which liib /('111 eonlriliUted not a little, made tbe occasion one ol my 
wenlily plrubures. 

" Ab hir iib 1 cHu Irubl my reroUerlions of my father's |>erb(m, it must 
have Ixitiii very prepobbe.bbing ; hut to me, hib appearance, at the linti^, 
was more venerable than beautiful. His head was bald ; and hib 
corked htil, und tbe oilier parts oi' his dress, whicb accuirding to tbe 
fashions of the duy, dilfered mmdi from the costume of tbe young, made 
bim si^cm i'rom (he brbt, un old man. fie proh|>ered in life, but without 
being able to leave a cjimpeienre iiir bis large family. His labors were 
great, liiil I have no recolleriion of seeing bim depressed. I bhouhl 
plaet) him among the happy, lie was taken away in the iiiidbt of Ube- 
fulnebb and ho|)a. 'i'be disease of which be died, was not understood. 



THE RHODC ISUAlffB J17DGES. 347 

able to the principles of constitutional law. But^ be 
their judgment agreeably to law or not> confident he 
was, timt there would be a fatal interruption, if not 
annihilation to govemn)ent> if they could be sus- 
pended, or renK>Yed froin otfict\ for a mere nmtter of 
opinion, without a charge of criminality. How tlmt 
charge should be preferred and conducted^ ho did 
not presume to decide^ as it miglit possibly be the 
subject matter of an after question^ and was not con* 
tained in the present order. 

Mr. Bradford tlien infonued the house^ that he 
was not present at the trial in New^Kirt^ nor had he 
attendeil to tlie proceedings of tlie legislature re- 
specting the judges, excepting so ilir as relateil to the 
citation, and the memorial upon tiie table ; till tlien^ 
he never doubteil but tlie general assembly were 
vested with constitutional autliority, to try and re* 
move any officer by them appointed, for any mal- 



I Fwn<?tnh*r thit h*» ns^^l to c\^inp?aiii of fwlinsr* which irv now shcHiM 
cooshWf »s «i)^peiiisy ; but Umt llisim^'« w«$ Unit thiHi^t ul* then^ mmI 
thi* name m^v^^r hrarvi. 

**Th*n«» ««► T<»ry scanty wminiscrmrifs ; but as 1 hanily saw my 
lather after rv'achinK mr twelfth year> ami as nearly fifty years have 
passeii NiiKH^ that tutH\ it is not to l>< wMulereil at that I can recall no 
BHtre of his calm, uuit'orm life. The career ofa pr\>lessionaI man, oeeu- 
pietl with the support of a lanse Hamily, otK^rs m> sneat erents. Hut ytMi 
may select a few hints frvMU what I have now written, ami I be^ you to 
suppress eTerjthiu^ which may seem to you unimportant. I little 
th^Higrht when I IteiMn, of writinsp so much : but th<f pieas«r« which aU 
men take in the virtues of paretits, has led me im insensibly* 

*' My father liieti U^fore 1 coukl requite him IJbr his toils Ifbr my sup- 
port, and his interest in my moral well-beinf^ ; ami I feel as ill in this 
present instamre^ I was dischar^ni? some part, thiHuch a rery small one, 
of my (jtreat debt. I owed him much, and it is not my suMillest i4>lisra> 
UoQ. that his character enables me to join atfectionate esteem and rcTer^ 
caw with mj iKstiocUve gratitude.^' 
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fNncticcs in his office; b«t from the observations 
that bad boon made, he vory much doubted the prO' 
pricty of hin former opinion ; one point, however, 
was clear and cortain, that as the judges were com- 
missioned and sworn for the term of a year, they 
could not be deprived of their powers during that 
term, but by regular impeachment, in which the 
charges against them must be partioularly irtated ; a 
trial, in which they would have an undoubted right 
for time to prepare their defence, and to be heard by 
counsel ; and condemnation, upon full proofs of the 
charges. In the proceedings now before the house, 
there was not a charge, or the appearance of one, 
against the court, to which they could, in any man- 
ner, be held to answer. He was really astonished, 
that so much time should be taken up in needless 
inquiries, and fruitless altercations* He had been 
honored with a seat, in one or other of the houses of 
the assembly, for upwards of thirty years, and could 
not recollect a period, in which harmony and una- 
nimity were more essentially wanting, than at the 
present time. The people of this state had been 
well governed ; they had been a happy people, and 
might still be as happy as any on earth, if all party 
contentions could be laid aside, and every one strive 
to soothe the cares, and heal the wounds, of his neigh- 
bors. He besought, he entreated the roeml)ers to 
embrace the present moment, in which there seemed 
to be a s[)irit of conciliation, to put an crid to all 
further contentions among themselves, but what might 
arise for the sake of information. And, as they re- 
garded the honor, the peace, and the safety of the 
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state, that they would discharge the judges from any 
further attendance, and apply themselves in earnest, 
and with one mind, to such measures as would 
render them happy at home, and respectable abroad. 

Mr. Ilelme remarked, that the subject was new, 
and he was not fully prepared to give an opinion. 
But at present, he inclined to think, that there was 
no constitutional law by which the question could be 
solved. It must, therefore, be in the breast of the 
general assembly to point out the mode of trial by an 
act for that purpose, should a trial be thought neces- 
sary. If they should proceed to try the judges, either 
by themselves, or a court to be specially appointed 
for that purpose, they must cause them first to be 
impeached, and state the facts particularly upon 
which the impeachment is founded. The common 
law would direct the manner of process ; and should 
they be found guilty, they could not be removed from 
their office, but by a bill, in nature of a bill of at- 
tainder, which must pass both houses, and be enacted 
into a law. 

Mr. Goodwin fully acquiesced in the opinions 
already given, that no sentence could be passed 
against tlie judges, but by regular process, in which 
a specification of the cliargcs was essentially re- 
quisite. 

The matter was further discussed by Henry Mar- 
chant and Benjamin Bourne,* who defended the po- 
sitions taken by the attorney general. It was then 

1 Benjamin Bourne was the first representative to congnress under the 
constitution. He was afterwards a circuit judge of the United States 
court. 
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roflolvccl; by a very large majority, that the three 
judges, liavifig been fully lioard before the assembly, 
liad rendered no satisfactory reasons for their judg- 
ment in tlie case of Trevett against Wheedcn ; but 
as tliey were not cliarged witli criminality in giving 
their judgment, it was voted that they bo discharged 
from any further attendance upon the assembly on 
tliat account. The laws which had given rise to this 
famous controversy were soon afterwards repealed, 
and a better feeling prevailed in regard to the true 
principles of government. 
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CX)URT OF OYER AND TERMINER, 



FOR THE MURDER OF FRANCIS SHITI. 



PENNSYLVANIA, 1798. 



Few cvciiu in PciinNylvBiiia ever cauneil inort* oxdtrituMit and ftlarro 
mnonK'it tho Clennnn |N>|)ulittion, than the inurih*r uf Krnnriik Hhiiz, in 
17U7. Th<* triaU ufihn imrtit^N, impHeatml in thia ainffulnr trannantiofl, 
arc intrrcNiiiig, nn vxhihilin^ the low Mtata of puhliu inurtiU at that day, 
in thn iiitcrifir of tho ntnte, i*N|MM'iul))r ninun((Nt tho fon'iffn iMiimlation; 
and, aUo, aw involving nomc h^gal poiiitM of unmt iinportaiiec* in criniioal 
law. A vi'ry full n'lxirt of thi^wL* trinU waa ptihliNhMj at lh<t tiin«, 
making an octavo voliiinu of tmv. hundred and aixty'thrctu imf(«*«, oC 
which th<* titlf* |m^n wan aM foUowN ; ** A (U»rrtH:i Atx'ouiit of th<t TriaU 
ofCyhnrh'N M*ManiiN, Jotiii lliiucr, Kli^Kiibt'th llaui*r, I'm rick U(ma((an, 
FnifirJH (.'ox, find othcrN, at IIitrrihliurKh, Jurii" Oyrr mid 'r«TiiiJfnT, I7'jh, 
for the Murder of FnincJN Hhit/, on the niifht of the 2^lh iVremtK-r, 
1797, nt ilridilher^ towrihhi)), Dauphin county, in the f>otfinionw«:«ltb 
of Pi*Mii>yIv;iiiiti. (*fiiitiiiniii(( the whole evideiiee, and the kuh«tafif;<: of 
all the luw urifiiiiietitN in thoNc celehraU:d TrialM." 
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On the night of December 28, 1797, a murder was 
committed at Heidelbui^ township, in Pennsyh'ania, 
under circumstances of great atrocity. A female in 
the family of Francis and Peter Sliitz, being awakened 
by some noise in tlie house, was attracted by a light 
in the kitchen, to which she proceeded, and saw two 
men, who seemed to be in disguise, their heads being 
bound up in white handkerchiefs. She inmiediately 
returned to the room, where Francis Shitz was sleep- 
ing on a bench before tlie stove, to inform him of 
her discovery. Tlie strangers liad followed her, and 
at the moment when she seized Shitz by the arm, a 
pistol was fired at his head, which took immediate 
effect, covering the person of the woman with blood, 
and extinguishing the light which was held by one 
of the murderers. One of the men deliberately 
proceeded to the kitchen for another light, from 
which he returned with an axe, and commenced a 
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forocioiiN nttnr.k on llio fiillnii mnn, holding tin* lif^lit 
ill oiif) hiiiiil litMl tlin wffiipon ill tlio oihar, 7'b<;y 
tliPii riiNliiMl upon till) woniiin and tliroo Uoyn who 
wrtn in tlin n^orn ; hut tlio li/^ht Inung ngiiin c*xtin- 
KuJNlifMl, th(! Ifittftr W(*ro (uinhlnil to f!Nrfi|M*. The ttutn 
liitving ohtfiinf!(l nnritlifir liKht, ntul hoing both timicd 
with nxi'N, |>nK!nci|c!(l to thn chfirnhor of VaU^r Hliitz, 
II youlli of (;iglitcM;n yuiirH, whom thoy driiggod from 
hiN h(!fl, giving him mm*m\ wouncln. The young 
miin iiuuh) n powerful umHUitirA^f find niicvjuHltHl 
in rNcjiping frrun tlm Iiouho. 'J*hn nc*ighl>orN Inmig 
iirouHcd, vAiuHi to tlio houHit, whc*ro thoy found 
FninciH Hhit/ wirhfring in liiN hlood. Ho had Iwcti 
Nhot in hiM right rtiri find hud four wounds on hifi 
hc^tid hy ihn ^X(^ A piHtol wnn found in iho room, 
which hiul ovidnntly hnm rcirontly diNchtirgod. TIkj 
unfortuntitd young nitin hngnrcul in groat agony until 
tlin ufxl morning, wImmi hr dind. 

TliiH murder wiin not long f!nvr|f»p(!d in niyHtr*ry. 
Il WIIN rvidrnt thill the; ohjctrt WUM not phinflcr, Im;- 
c'iiiiHo nolhiiig had \u\tm taken ; and tlio riiUHfN of 
the net were t(» he Houf^dit in Home other niotivi!. 
Who, then, had an interent in the denth of thcHe two 
young i\U't\ t The i|iieNlion wiin noou Holvr'd, and 
HiiM))i('ioii waN direrted to John Ilainrr, who Imd 
miiriied ijieir NiNler. 

Iliiiier waN horn in I'eiinNylvania, of (i(*rman |m- 
reiilN. A lew yeiirN hefore the event ahov«j alluded 
to, he hiid miirried the f)n|y dnughtor of Peter 
Khil/, a weiihhy (ieriiian of lleidfjhurg towuHhip, 
who died in I7!)5. Hy Inn will, Mhitz had dc- 
viNed to liin daughter Kli/aheth, thn wifo of llauer, 
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one thousand pounds, but the advancements he had 
previously made to her were to be considered as a 
part of that legacy. The whole residue of a very 
large estate he had bequeathed to his two sons, 
Francis and Peter ; with the provision, that in case 
of the death of either of his sons under age, or 
without issue, his share should go to the surviving 
brother, paying, in such an event, five hundred 
pounds to the daughter. Francis Shitz had recently 
attained the age of twenty-one years; Peter Shitz 
was eighteen years old. Hauer was very much 
dissatisfied with the will of his father-in-law, and 
entered a caveat against its probate, which he subse- 
quently withdrew. He then endeavored to persuade 
the young men to make an equal division of the 
property, and entered into various expedients to ac- 
complish this purpose ; one of which was a pretence 
that the ghost of their father had appeared to him, 
and would not be appeased until the sons had agreed 
to set aside the will. This story failing to make the 
desired impression on the young men, Hauer next 
endeavored to work on their fears, by a clumsy con- 
trivance to raise a ghost in their own house, in which 
his agency had been exposed. 

Hauer and his wife were suspected of the murder, 
on the morning after it was committed, and a large 
number of the neighbors proceeded to his house. 
They brought himself and his wife to the room where 
Francis Shitz was then lying. Mrs. Hauer fell down 
at the bedside and wept bitterly. Her husband sat 
down and made no remark. The maid insisted that 
the young man had been shot, but the head had 
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been 80 cut, that a pistol shot wound could not at 
fiist be discovered. Hauer suggested that he mtgbt 
have been shot in tlie mouth. He said nothing 
more, but seemed very dejected. 

The pistol wliich was found in the room was 
known to have been in the possession of Charles 
M'Manus, an Irishman, and he was arrested, together 
with Peter M'Donoghy, Patrick Donagan and Francis 
Cox, all of whom had recently arrived in the United 
States from Ireland. M'Manus made a confession, 
in which he charged Hauer and M'Donoghy as being 
present, doing the murder, at the house of Shitz, 
whilst he held their horses at the end of the lane. 
He represented the other prisoners as being also 
engaged in the plot. 

At the March term of the court of Oyer and 
Terminer and General Gaol Delivery, at Harris^ 
burg, before Joseph John Henry, president, and John 
Glonini^or, his QHsociatc, an indictment was found, 
in which Hauer and M'Donoghy were charged as 
principals, and Donagan, Cox, Hugh M'I>onough and 
I'ilizabcth Hauer, as accessories before the fact. John 
Hauer was first put upon trial, and after it had pro- 
ceeded a considerable length of time, he expressed 
an earnest desire to 8j)cnk with the judges. The 
court was then adjourned, and the judges visited the 
prisoner in jail, where he made a full confession 
of liiH own guilt, as an accessory before the fact, 
insisting that the murder was actually comniitted by 
M'Manus and M'Donoghy, and that the other prison- 
ers were accessories before the fact. He persisted 
in this confession in open court, on the next day. 
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whereupon the court, on motion of the counsel for 
the commonwealth, discharged the jury from a fur- 
ther hearing of the case, and remanded the prisoner, 
in order that a new indictment might be sent up, 
according to Hauer's confession. The counsel for 
the prisoner declined interfering, on the ground that 
the prisoner had taken himself out of their hands, his 
confession being an act of his own, without consult- 
ing them. 

At the next Oyer and Terminer, in June, 1798, a 
new indictment was found, in which M'Manus and 
M'Donoghy were charged as principals, and Hauer, 
his wife, Donagan, M'Donough and Cox were charged 
with being accessories before the fact. M'Manus and 
M'Donoghy were first placed at the bar, and pleaded 
not guilty. The trial of M'Manus commenced on 
June 13. The names of the jurors were, Michael 
Urich, Samuel Sturgeon, Daniel Longenecker, Henry 
M'Cormick, Obed Fahncstock, John Stoner, John 
Boyd, John Blattenberger, William Snodgrass, Henry 
Stoner, John Gray, Samuel Finney. 

The evidence against the prisoner was partly cir- 
cumstantial, but seemed conclusive as to his guilt. 
The pistol, found in the room where the murder was 
committed, had been seen in his possession. It also 
appeared, that a short time before the murder, he 
had made mysterious hints as to a plot to injure the 
Shitzes. On the night it was committed, he had gone 
to bed in a tavern with Cox, several miles from the 
scene of the murder ; but he left the house in the 
night, and was absent several hours. His confes- 
sions were also read to the jury. They were four 
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in number, and were contradictory in some material 
respcxts. In one of them he denied that he w&i pre- 
sent at the transaction, but admitted that he held the 
horHC0 of the murderers while the deed was done, 
and declared that they were to be paid eleven hon- 
dred pounds for the job. 

Mr. Montgomery and Mr. Patterson, who had been 
assigned by the court as counsel for tho prisoner, de- 
clined to address the jury. They suggested, hoif" 
ever, that the confessions should be taken together, 
and from them it would appear that tho prisoner was 
not present at the murder, but nearly a mile distant. 
Of course he could not be convicted on this indictr 
mcnt, but ought to be considered as an accessory 
before tlie fact. 

The counsel for the commonwealth, in reply, 
stated that the confessions were so contradictory, that 
they could not be reconciled. In their apprehension, 
the evidence was sufficient to show that the prisoner 
was nctuully present at the murder; but admitting 
the j)risoner*8 Htatemcnt, that he was holding the 
hor«<;8, it would make no diflcrenco in the result; 
for it was not necessary that ho should have been the 
person who fired the pistol, or struck the blows, or 
even that he was an eye \^itness. If in any way he 
waH aiding the gc!neral design, although at a distance, 
it was a sufficient presence to make him a principal.' 

* Vnn\pr'B Oown T.nw, .'H9. S(;c aluo the cnso of CommomrenHh T. 
Kna/fji, trjpil in Mn«««mlm««rtl«, in IH.'IO, wlirre it was held, that to !>c 
prriinif, nirli^^ nrifl ali('ttiri(( lh« coirirni<if«Uui of a felony, thr alirttor 
must he in n nituntirMi when? he may uclually aid the prrjNrtrntor ; it is 
not »Mioii:<h thnl fin in nt a place a)ii>fiinted, where the jK-rpetralor erro- 
neourdy nuppone^ he might render aid. Pickering's Re|K»rta, ix. 4»«. 
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The jury, after an hour's absence, returned a ver- 
dict of guilty of murder in the first degree. 

The court then proceeded to the trials of Hauer, 
Donagan and Cox. When Hauer was arraigned he 
stood mute, and his counsel moved, that he be not 
required to plead, but that he be forthwith dis- 
charged, in consequence of the proceedings at the 
former trial. The prisoner was indicted at the last 
term of the court as a principal. He was then ar- 
raigned and pleaded not guilty. A jury was sworn, 
testimony given in, and afterwards the jury was dis- 
charged without giving a verdict. His counsel now 
contended, that after such a discharge, he could 
never again be put upon trial for the same oflfence. 
The present indictment was, in fact, for the same 
offence. Principal and accessory before the fact 
were substantially the same ; and if one was acquit- 
ted as principal, he could never be indicted again as 
accessory before the fact. The counsel further con- 
tended, that a jury once discharged in a capital case, 
amounted to an acquittal of the prisoner, and he 
could not be put a second time upon his trial for the 
same offence. 

This point was most elaborately argued by Mr. 
Fisher, Mr. Clymer, and Mr. Duncan, for the prison- 
er ; and by Mr. Hall and Mr. Smith for the com- 
monwealth. 

The counsel for the commonwealth insisted, that 
the proceedings at the former trial were in all re- 
spects according to law, and formed no bar to the 
present indictment. It was in consequence of the 
prisoner's own act that the jury was discharged, ill 
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order tliat a new indictment might be found, better 
suited to the truth of Uie fact. It was true, that do 
man should be twice put in jeopardy of life or limb. 
They also admitted, that a jury ought not to be dis- 
charged without the prisoner's consent, merely be- 
cause there was not sufficient evidence to convict 
him upon tiiat indictment, and in order to procure 
more full proof at a subsequent trial, as was done io 
tlie case of Whilebread and Fenwick,^ which thej 
hojied might never again be drawn into example. 
But tiiat the court, under no circumstances, even 
when tiie purposes of public justice required it, and 
where, without the exercise of such a discretion, the 
most atrocious offender might escape, possessed such 
a power, was a doctrine they could not accede to. 
For where, either through the ignorance or inatten- 
tion, or by the mistake of the prisoner, a bill was 
sent up, charging one grade of crime, and it turned 
out uj)on tlie evidence, that the prisoner was guilty 
of another grade of the same crime ; there was no 
case which went so far as to establish, that tJie jury 



» 31 Car. 2, 1679. See the case of ComnumweaUJi v. Cook, tried al 
Phila'iclptiiaj in 1622. (Sergeant ani Rawle's Peunsylvania Reports, ri, 
577.) See, also, the case of the United Stales v. Gibert, tried at Hostoo. 
ill 1^34, (Sumner's lleports, ii. 19,) where it was held by Mr. Justice 
Story, that the prohibition in the constitution of the United States,'* Nor 
shall any person be subject, for the same offence, lo be twice put in 
jeopardy of life or limb," means, that no person shall be tried a secood 
time for the same offence, after a trial by a competent and rej^ular jury, 
upon a good indictment, whether there be a verdict of acquittal or con- 
viction. Therefore, the circuit court of the United States cannot grant a 
new trial in a capital case, after a verdict regularly rendered upon a 
sufficient indictment. Davis J. dissenting, held that the privilege., 
intended to be secured by tlie prohibition, might be waived by the 
prisoner. 
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should not be discharged, in order that a new bill 
might be sent up, adapted ta.the facts and circum- 
stances attending the commission of the crime. It 
was true, that where a man was acquitted upon an 
indictment, he might plead such acquittal in bar of 
any subsequent accusation for the same crime. But, 
then, he must be found not guilty on an indictment 
fret from error. For if his life was never in jeop- 
ardy, as where he is acquitted upon an ill indict- 
ment, upon which he could not have been convicted, 
or if convicted could not have been punished, the 
plea of autrefois acquit or convict^ is no bar to 
another indictment. Now, in the present case, the 
first indictment was defective^ and if the prisoner 
had been acquitted upon tliat indictment, it would 
not have availed him, and if he had been convicted 
he never could Iiave been punished upon it. The 
defect was this, that it was not alleged that Shitz 
died of the wound received. The words were, " of 
which said mortal wound he the said Francis Shitz, 
from the night of the said twenty-eighth December 
in the year aforesaid until the twenty-ninth day of 
the said month of December in the said year, at 
Heidelberg township in the county aforesaid, and 
witliin the jurisdiction of this court did languish, and 
languishing did live, on which said twenty-ninth day 
of December in the year aforesaid, he the said Francis 
Shitz, at the place aforesaid, and within the jurisdic- 
tion of this court, did die" — omitting the words, 
'^ of the mortal wound aforesaid." However absurd 
this objection might appear to the gnunmarian, the 
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law required this technical precision, and that was 
an end of the question. 

The court overruled the motion of the prisoner's 
counsel, and ordered Hauer to plead to the indict- 
ment, on the ground that the indictment on which 
he was first arraigned was defective, there being no 
averment that Shitz died of the wounds he received. 
The court rested their decision on this point alone, 
considering it unnecessary to decide the other, but 
they remarked, that if this were a case similar to that 
of Whitebread and Fenwick, they should not hesitate 
to declare, that to discharge a jury after they had 
been sworn, and to postpone a trial for the sake of 
getting better evidence on a second occasion, without 
anything more in the case, was detestable, and ought 
never to be practised.' 

The prisoner, when asked whether he was guilty 
or not guilty, remained silent, and the court adjudg- 
ing that he stood mute from obstinacy, ordered the 
plea of not guilty to bc3 entered on the record. The 
three prisoners, Ilauor, Donagan and Cox, were 
then tried together. The names of the jury were, 

^ The render will jxrccive that the court avoid a decision upon the 
propriety of their proecediiijfs ut the Hr»t trial. It does not appear that 
the flaw in the indietineiit was then discovered, and the conduct of the 
judi^cH in visiting a prisoner in jail, while on trial for a capital offence — 
receiving from liini a confession, and ordering thu jury to be discharged 
in order to enable the prosecuting ollicer to frnine a new indictment, to 
meet the particular circumstances disclosed in the confession, is surely 
worthy of note, notwithstanding their pointed condemnation of the doc- 
trine laid down in the case of Whitebread and Fenwick, where the court 
dccicled that it was in th<Mr discretion, to discharge the jury without 
taking a venlict, where witnesses were wanting, or where there wu 
any accident of the like nature. 
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Thomas M'Elhany, Samuel Sturgeon, John Blatten- 
berger, Henry M'Cormick, Samuel Cochran, William 
Crane, John Wilson, Jun., John Norton, John Par- 
thimer, James Johnson, Henry Fulton, John Snod- 
grass. 

The evidence against Hauer was in part the same 
as that offered in the trial of M'Manus. In addition, 
however, was his own confession, which left no doubt 
as to his guilt, and the depravity of his character. 
It also appeared, that he had made various attempts 
on the life of the brothers of his wife, which were 
not successful. On one occasion, he practised upon 
the credulity of Peter Shitz, in a manner that would 
appear ludicrous, if it did not display a deplorable 
state of ignorance on the one hand, and hardihood 
on the other. The testimony of the latter was as 
follows : 

Peter Shitz. Three years ago against next har- 
vest, my brother Francis went to haul stones for the 
new church at Shaefer's-town. When he came home 
he could not unhitch his horses. He thought the 
rest of us were not so sick, that we might do it ; and 
he sent for us to the field, where we went to rake 
oats to feed the horses, but we could not do it. 
Hoffman and the girl, that is now his wife, and two 
other girls, and Hofiman's son John, were in the 
field. We were all so sick we vomited all the time. 
Hoffman was not quite so sick as the rest of us, and 
he fed the horses. The vomiting continued all that 
day ; and the next day we felt very weak. Hoff- 
man's wife, who was then a maid in the house, 
cooked the breakfast that day; it was coffee and 
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he lied. He swore again unmercifully, that he did 
not. I then kept myself concealed still. Then Hauer 
said, we will try to get the purse ; and he drank 
some of the drops ; and I drank some of them too. 
He drank out of the big bottle, which he said were 
wiederkomme drops, I drank of the same. I drank 
also out of the two small phials, but I don't know if 
Hauer drank any out of them or not. I did not see 
him do it. Then Hauer said he would not try that 
night, he thought it was not worth while. 

" Some time after this, we went together down to 
Wolfersberger's barn. Solomon Hauer went along 
with us. John Hauer said, if we would not do as he 
told us he would give us an unmerciful beating ; if 
we would not tie ourselves up as he told us, he would 
show us some other tilings. He then told us that 
we must tie ourselves up on the loft, witli halters 
round our necks, and fasten the rope to the joist ; 
that then he could tie that one who was to bring 
the purse in the same way. When I had tied my- 
self, and fastened the rope to the joist, Solomon told 
me he would hold me ; and then he gave me a push 
down. The rope was round my neck ; the end fast 
to the joist above. The rope was not long enough 
to reach to the floor. The rope broke, and I fell 
down on the threshing floor. The rope was as thick 
as my little finger, and it was doubled. It had been 
used for a plough line, and to tie the horse. I did 
not see the man with the purse. The rope was 
doubled round my neck. The joist is eleven or 
twelve feet above the threshing floor. The rope 
took the skin ofi* my neck, but did not hurt me 

3i» 
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mtirli. Holomori micl Im would tin n ropn rotifiil bfi 
nm*k, l>iit lin (lift nnt do it. Hoofi n» Holmnon 
pitNlind mo down, ho jtim|)i'd dowit nnd rnn ofH 1 
wont homo to John (ItiuorV hottmi. In iibotit Mtc^ti 
minulni nftor, John ItBunr find Ho1(»mnn Ifituor mtne 
in toi^(*th(^r. 'J'hr»y ntiid thf^ wnro vory m>fry thnt it 
hiipiNinod m» Uitit idl wont wroof^. Afior that Holo- 
mon iiNkod mn to go townrdfi Hothlohom with him^ 
whoro ho hvod. John Htiuor tohl mo f Mhonid go 
along with him, thnt it might not l>o found out thni 
tho f«kin wnn off my nork. John Hnnnr oftf^n told 
mo I rihould toll nothing of it, nnd I promiiK^d him I 
wouhl not. Whnn t rmno from Itothlohom t hired 
myKolf to my hrothor Fmnoiii, ntid linnet ngnin toM 
mo n(»t to trdl. I thon livod with Fmnci» nlmmi « 
yotir, till ho wnn mnrdnriul.*' 

T\u*. tPNtiinony tigitiriM Donngnn nnd dnx wnn rir- 
rMONNtiuitiid. TIkw wi^ro inipliritti'd in i\w fonhih 
mnu of Ihnir'r, hut thiM rrndd not hi*. umu\ n^fitri«it 
tlirni fit tlin trifd. It ii|i|M<(irN to linvo \h*vu n fmrt of 
thn plot, for f?nrli of tlii^ \n\nnurrn to nh'op on tfur 
night of thf) mtirdtir with mnnn nrio who oividd ivnufj 
to iin nlihL Kinmr find rnr)ti('Nt(*d n mnri to f<l#!irp in 
hJKi liouNn, nnd in the* room with him during timt 
night. Milt tho withf'Mf< ti'Mtifii'd tImt llnurr might 
hnv<^ Iwnn idi^ont wliilij ho whh fiMlfop. I>r»niigiin 
WPiit ^nvcrid mih'H from thn plnrn of tho niurdor to 
f<hM«p, nnd tlm prrNon iti whctw) hoiifio Un nin'ul hml 
no doubt thnt Im wn« within (\onrn tfio wholo night. 
iUix nnd M'MnuuH itnum togc-tlM^r to tho to vrrn of 
ono (Ji'igpr, Nnvnrnl mili'» from tho ^rrfno of th#: 
murdor, nnd wont to bod togothor. to tho night 
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M'Manus was discovered leaving the house, although 
he evidently wished to be unnoticed. He was ab- 
sent so long as to alarm ihe taverner, who with his 
wife made diligent search for him in the neighbor- 
hood ; but his bedfellow, Cox, was not disturbed 
by his absence, although it was a cold night and 
M'Manus went out thinly clad. Cox got up and 
assisted in the search, at the urgent request of Geiger 
and his wife, but he manifested no anxiety or alarm. 
M'Manus came back before morning, and made 
some trifling excuse for his absence. It was proved 
that he wore Cox's shoes, and some other article of 
personal apparel. These circumstances were relied 
on, as showing that Cox must have been cognizant of 
the murderous intention of M'Manus when he went 
out. There were other circumstances which made 
against the prisoners, but it is not deemed necessary 
to refer to them with more particularity here. 

After the testimony was closed, the counsel who 
had been assigned to Hauer — Mr. Duncan, Mr. 
Elder, Mr. Laird, Mr. Fisher and Mr. Clymer — 
made a statement to the court of the following pur- 
port. They averred, that on this, as well as on the 
former trial, they had endeavored to discharge their 
duty towards him faithfully, to the extent of their 
slender abilities. They believed that if Hauer, on 
the former trial, had not thought proper to take his 
case out of their hands, probably he would not now 
have been in confinement. But as he sent for the 
judges, and confessed his concern in the very foul 
and barbarous murder committed on his brother-in- 
law Francis Shitz, and had, when brought to the bar 



ihni vjftihtmmu mid \H:rmUsA m it ; an4 «ui tm 1^4^ 
dtjriiiK U»<s |iroc<;i!difiK*'f ^^^ ^l^^ ^^^ ornUiiliinMrotf 
u|i<iM U»«) |iri5Ni)fit ifidii^UiM;»t, r#;ffitthie<(l ffmt4(; ; wU^m 
cimiUmUily, or by iUfs ymiutiitm of (iod, Uiey ftrf^Uittd^ 
ful not (to my ; mtd furUM^^r, lMt4 d^^clio^ oil inu^' 
tuntrms with Iiik iumttm\ ; Imvifftj «iiteod«4 Um^; ui«t« 
fifid iiXfiiriiiii^d Ui#^ ivUotf(«<^ ; tit^sy tiusrafftrtis ^^^ 
mtUiftztl it ihtsir duty t/> Ik) Mattit mtd wsw AtsU^f^ ny 
\!i\ii \mm9t%izf U9 tlf<i ermrt m%A U$ th<(^ jury* W4l4I mi^atsA 
tliiit tifo <:ourt wouUl vj$%mAiif ttod gi^te wic;igkt to «iyy 
fttvorulik) cirr^uioNtniiccs, tlmt tni^''^ ^^^^ i^^ '*^ ^>^(^ 
Tli<;y Wizfii iitducod U» i\m mis&Mum Uma a mstmi d 
itM |»ro|>riirtyi fnitii u r^^|»oet to \i%i$ (umrif m^d h i^ 
Ifnrd t^i tlM^ir <nvii r:lmriU5t<[;ri», Thfsy would, tiow^ 
(synff Utty^i it mid<.'r^to^id| that tlM;y lia¥<9 not \ft3m 
uwtul htUp it, \ty ihs ilnttul of (io|iular r^rM^^otiri^.'Ot smd 
fury, whirJi frmy Imv^; \ttz(Ut (zxt-junl (i^aiiMt tli#;iii (*ff 
tin; |mrt wliirJi tli'ry liavi: tiik^rti in iUzUturM of Itstufrr; 
iUifi tli«ry iri/>«tt iMrfirtily d^^^sjiin^rd* I'V^ tliou^^li 1^ 
(Ki/io<l ut th<; ^#ttr iutvizfiztl (i\i:r Hrit.li (In; hUffnl of hi» 

|>rotlM;r| it would liliV^; l>#:<:fi th«;ir duty t/j liaV^r IjK:^ 

r^iUK? Iiitf /'^lUUMrl ; find having ottrj: uod^rftidi^ni Iiia 
d<;f<rn/:^t, not (o lmv«5 d<;f<:nd«:d liini with th#rir Ur«t 
^;x^;rti/inM, would Imvi; \tt:f:ti u violiition of th^trir t/dtint. 
u hii«M; d';te^;rtion of a nmu who hud pfit hi« hf«; la 
th<;ir hand«, and htva r(:tuU'r*ji iiu:tu unwortliy ttt^tfst' 
\j4sru tii a v<rry honoruhlc' |iro(i(7H)»ion. 

Th^j #:tt«s/j of Don^r^iin «nd iUtx whm thon ttrptatzA to 
tiMJ jury, on Sunday , with ^r^rat ability, by Mr, KUUsf^ 
Mr, <'lyni/:r and Mr, l{o|4inM, for tho priN/io^rr^; and 
by Mr, Hall, Mr, Hniith and Mr, Henry for tbo com^ 
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monwealth. After which, the president of the court 
chained the jury to the following effect : 

Gentlemen of the jary, 

The indictment upon which you are now trying 
the prisoners at the bar, charges Charles M'Manus 
and Peter M'Donoghy as principals ; and the prison- 
ers as accessories before the fact. Charles M'Manus 
has been already convicted. But whether the present 
prisoners at the bar were partakers of the guilt, as 
accessories before the fact, you are now called upon 
to determine. The murder of Francis Shitz cer- 
tainly roused the indignation of the county. Its 
atrocity is unequalled by anything of the kind hith- 
erto known in Pennsylvania. The execution of the 
murder was as horrid, as the motives were base and 
grovelUng. The keenest sensations must arise in 
the minds of all good men, and worthy citizens, that 
in a government of laws, predicated on the ground of 
freedom, where the security of our persons, and the 
protection of our property, are the primary objects of 
legislation, a massacre should take effect, that would 
disgrace the manners and government of the most 
savage people ! 

It is proper, gentlemen, that this sensation in the 
public mind should be increased and exhilarated ; to 
cause us collectively, and individually, to become 
more circumspect in our observance of the conduct 
of each other, and more watchful of strangers. But, 
gentlemen, in the relative situations we now hold; 
called upon by the laws of our country to decide 
upon the life and death of fellow men, we have a 
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diflfercnt pari to act. Sitting as arbiters of the fate 
of these men, we must divest ourselves of all preju- 
dices we may have imbibed, from stories told out of 
doors. We must disregard all apprehensions of ill- 
will from particular persons, or any dangers that may 
arise to us from popular rage. 

Here occupying the situations of judges and jurors, 
it is a sacred duty, that each of us should permit his 
understanding to be ruled and guided only by the 
evidence which has been laid before us; and that 
evidence only, which is acknowledged and received 
by the laws of our country as genuine, should have 
an operation on your minds. Evidence whicfi the 
law pronounces to have no weight, though it should, 
from the necessity of the occasion, come into the 
view of the jury, must, when they are informed that 
it is legally ineffective, be laid totally out of the 
qucHtion. Nothing, indeed, should induce a convic- 
tion in a case of murder, but evidence legal in itself, 
fairly and openly delivered in court. Passion, preju- 
dice, and the rumors of the country, should be done 
away. Cool incjuiry ; a deliberate examination and 
com[)arison of the circumstances one with the other, 
with a zeal for truth, ought to assume their places. 

Here, I think it pro[)cr again to observe, that the 
confession of one prisoner, though it names others of 
the prisoners as being concerned with him in guilt, 
ought not to operate as evidence to convict those 
other prisoners. There is great reason in this rule 
of law. A man who has himself been guilty of an 
offence, ou^ht not to be permitted to criminate an- 
other, in the absence of that other ; and when the 
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prisoner, who makes the confession, may have aban- 
doned all hope of salvation here and hereafter ; or 
perhaps because he may have given himself up to a 
rage against the person whom he charges. 

The prisoners are arraigned before you as accesso- 
ries before the fact to Charles M'Manus, who stands 
convicted of the murder of Francis Shitz. The law 
defines an accessory before the fact, to be " one who, 
being absent at the time the crime is committed, 
does yet procure it to be done ; — counsels with an- 
other to do it, — or commands it to be done." It is 
necessary to constitute this offence, that the prisoner 
should have been absent at the time of the commis- 
sion of the offence. For if he be present, aiding or 
abetting, he is then a principal. A man may also be 
an accessory before the fact, though he does not 
communicate with the person who does the felony. 
As where A prevails upon B to procure C to poi- 
son or kill D. If C does kill D, A, though he never 
spoke to C upon the subject of the intended felony, 
is as much an accessory, and is as highly punishable 
as B, who procured C to do the act. 

As to the evidence before you, I shall recapitulate 
the prominent parts of it, as it respects each of the 
prisoners, as they stand in order in the indictment. 
Having done this without comment, I must leave it 
to you to draw your own conclusions. It is not the 
duty of judges, in cases like the present, to press ar- 
guments for conviction, which do not strike the mind 
so forcibly, as at once to satisfy of guilt. As to 
Hauer, gentlemen, when you consider the testimony 
relating to his malice against the deceased, and his 
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brother before the murder : his l)C*havior immediately 
before the death of Francif Shitz, and after, and all 
thifi acc(>m|Miiued by hin own confcMiion ; you can 
have no heiiitation, but that agaifiHt him ttiere roust 
be a vi:rdict of guilty. An to Donagan and Cox, the 
evidence ih merely circumstantial and presumptive. 
When this kind of evidence, unaccom|)unied by any- 
thing |Mwitive, is brought before a jury to induce a 
conviction for murder, it ought to be received and 
acted u{M>n with great caution. 

Though even probable presumptions, which may 
be drawn from a variety of circumstances attending 
a critnc!, will authorize a jury in any case, wlicttier of 
tlie highest or lowest kind of oflfeuces, to convict ; 
yet as circuinstanccs, |mrticularly when few in num- 
ber, are stMnetimes uncertain and fallible, it is cer- 
tainly prudent for the judicious and conscientious 
juror, to Ncrutinize all the c:ircurnstanc:eH minutely. 
If, u|M)n Huch scrutiny, he ain fairly make the conclu- 
sion of guiltiness, he ought to do it linuly, and with- 
out fear of conM!(|ucncr.s. ( )n the contrary, if hesi- 
tutioM and doubt reniuin, upon contrasting all the 
occurr(;nr(!S brought liefore him in evidence, the juror 
should us lirnily and fc^urUissly pronouncx* the prisoner 
not guilty. It is an excellent sentiment of a great 
lawytrr and a most pious man, the famous judge 
Ilair, that in vaxhvh of prcHumptive evidence, it is 
better that live guilty persons esca|K), than that one 
innocent sutler. 

Tlir judge then went into a fmrticular detail of all 
the evi(l(!nce that had b<;en given, and conunitted the 
case to the jury, at four o^clock on Sunday afternoon. 
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At seven o'clock in the evening,' they returned a 
verdict of guilty as to Hauer, and not guilty as to 
Donagan and Cox. 

Elizabeth Hauer and Hugh M'Donough were then 
put upon trial, but tlie commonwealth offered no 
evidence against them, and tliey were acquitted. 
Peter M'Donoghy was also discharged by habeas 
carpiASy as <' it was not thought prudent to try and 
acquit him, from a full persuasion of his guilt, and 
with an expectation that sufficient evidence might 
hereafter appear to convict him." 

M'Manus and Hauer were executed on Saturday, 
July 14, 1798. The former maintained to the last 
that he was not in tlie house, or present at the 
murder ; but that he held a horse at the end of a 
lane, in order to aid the escape of the perpetrators, 
who were, he said, Hauer and Peter M'Donoghy. 
He appeared with the same manly and even cheer- 
ful resignation, which he had invariably preserved 
during his trial and imprisonment ; and which, ad- 
ded to his youth, had, notwithstanding the atrocity 
of his crime, procured him no inconsiderable de- 
gree of the public sympathy and favor. The de- 
portment of Hauer was more decent and composed 
than was expected from his conduct since his 
trial and condemnation, during which time he was 
never known to speak, altliough every exertion 
was used which humanity could dictate or art de- 

1 In the case of Re^ublica v. Osttaldf in 1788, (Dallas's Pennsyl- 
vania Heports, i. 327) Chief Justice M'Kean says; "In criminal mat- 
tors Sunday has always been deemed a legal day." 

VOL. II. 33 
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▼ise. He pcrsiBtcd in remaining in the most indeli- 
cate and filthy situation, not admitting the least 
covering to his nakedness, and attempting at every 
opportunity to bite those who came within his reach ; 
one person was badly wounded by him in this man- 
ner. No (|uestion of insanity was raised at his trial, 
or in any of the proceedings, and it was generally 
supposed that his singular conduct was entirely 
feigned, but he was at least consistent, and sustained 
tlie concluding scene without opening his lips. It 
seems probable, that he was mute at first under the 
influence of a sullen obstinacy ; but it was supposed 
that he at length lost the power of speech through 
extreme terror, or a feeling of the hopelessness of 
his situation. Nor is it impossible, that remorse for 
his crime may have shrouded his mind with a spe- 
cies of insanity, from which the murderer is never 
entirely free. 
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TRIAL OF MRS. SPOONER AM) OTHERS. 

The case of Mrs. Spooner and others, which stands first in this vol- 
ume, involved several points of novelty and importance in criminal juria- 
prudence. It is deemed proper, therefore, to insert most of the docu- 
ments relating to that matter ; and transcripts of the originals, in the 
state archives of Massachusetts, have accordingly been made. There 
are but two papers relating to the trial amongst the records of the court, 
one of which is the coroner's inquest, and the other the indictment. 
The former was taken at Brookfield, on March 3, 1778, before Thomas 
Gilbert, coroner, and the following jurymen, namely: Jonathan King, 
Obadiah Cooley, Richard Wellin, Francis Foxcrafl, Moses Dorr, Seth 
Banister, Benjamin Jennings, John Waite, Ellas Staples, Adoniram 
Walker, James Upham, Wm. Hincher, Asa Bigelow, and Comfort Old. 
They returned that the deceased, " on the evening of the first of March* 
about 9 o'clock, being returning home from his neighbors, near by his 
own door was feloniously assaulted by one or more ruffians, knocked 
down by a club, beat and bruised, and thrown into his well with water 
in It." 



INDICTMENT. 

WoROESTKR 8S. At the Superior Court of Judicature, Court of Assize 

and general Gaol delivery, begun and holden at Wor- 
cester, within and for the County of Worcester, on 
the Tuesday next preceding the last Tuesday of Aprili 
in the year of our Lord seventeen hundred and sev- 
enty-eight. 

The Jurors for the Government and People of Massachusetts Bay, in 
Dew England, upon their Oath present that William Brooks, resident at 



876 APPElfDIX. 

Charl««u>wD. in the Coonty of MiddleMZ, Leboarer, JmiMkn BiiebaDiM»,of 
the Mine ''hArlMtown, Labourer, and Ezra Rom, of l|M«rieb, in the County 
of Kunet, laborer, not baring GOD before their eyee, but being morcd 
and seduced by the instigation of the Deril, oo the firat day of March bit 
past, with force and anns, at Brookfield aforeaaid, in the County afoie- 
•aid, feloniously, wilfully and of tlieir malice aforethought, in end opoa 
Joshua hpoooer, of said Brookfield, then and there in the peace of GOD 
and of the said GoTemmeot and people being, an aaaault did make, snd 
that the sforesaid William Brooks, with his right fiat the said Joshot 
Spoooer to snd against the Ground then and there feloniously, wilfully, snd 
of his malice aforethought, did strike down, and the aame Joshua Spooner 
so oo the Ground lying, be, the said William Brooks, with both hit 
hands snd feet of him, the said William Brooks, in and upon the back, 
head, stomach, sides snd throat of him, the said Joahua Spoooer, tkes 
and there feloniously, wilfully, snd of his malice aforethought, did strike, 
beat and kick, giving to him, the said Joshua Spooner, aa well by the 
striking down of him, the said Joshua Spooner, to the Ground as lioie- 
•aid, IS also by the striking, beating and kicking the said Joshua Spooner 
in and upon the l>ack, head, stomach, sides snd throat of him, the said 
Joshua Spooner as aforesaid, with both the hands and feet of him, the 
•aid William Brooks, in manner aforesaid, several mortal bruises, of 
which said several mortal bruises the said Joshua Spooner there instantly 
died. And that James Buchannon aforesaid, and Ezra Rosa aforesaid, 
feloniously and of their malice aforethought, then and there were pres- 
ent, aiding, absiriting, abetting, comforting and maiutainiog the afore- 
said William Brooks, to the felony and murder aforenaid, in form afore- 
said, to 1)6 done and committed. And so the Jurors aforesaid upon their 
oaths do say, that the said William Brooks, James Buchannon and Ezra 
KituH, the aforesaid Joshua Spooner, at Brookfield aforesaid, in maoaer 
and form aforesaid, feloniou«Iy, wilfully, and of their malice aforethought, 
killed and murthered, against the peace of the Go?emment and people 
aforesaid. And that Battisheba SjKioner, of Brookfield, in the County 
of Worcester, Widow, late Wife of the said Joshua Spooner, not ha?iog 
(K)D before her Kyes, but being seduced by the Instigation of the De?il, 
before the felony and murder aforesaid, by the aforesaid William Brooks, 
James Buchannon and Ezra Boss, in manner and form aforesaid dooe 
and c^jmmitted, that is to say, on the twenty-eighth day of February 
last past, the aforesaid Bathsheba Spooner, at Brookfield aforesaid, in 
the County of Worcester aforesaid, the felony and Murder aforesaid, in 
manner and form aforesaid to be done and committed maliciously, wil- 
fully, and of her malice aforethought did incite, move, abett, coudmI 
and procure, against the peace of the Government and people aforesaid. 

A true bill. 

R. T. Paiwb, Att'y pr. Stole. 

Samukl Denny, foreman. 
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WOBCBSTSE SVPKBIOB CoUBT, 

April Term, 1778. The said William Brooks, James Bacbannon, 
Exra Koss and Bathsheba Spoooer, are brougbt and sit to tbe Bar bere, 
by tbe SherLBf of Worcester County, and arraigned ; and upon their ar> 
raignment they severally plead, That thereof they are not guilty, and 
thereof they put themselves, for trial, on God and the Country. 

AU,, H. Smith, Clerk. 



DEATH WARRANT. 

Stats of MAssAcmrsKTrs ) The GovsBNMBirr and Pbopub of thb 
Bat. 5 Statb of BiIassacuvsettb Bat. 

^„^^^^^^ To the Shcrif qf our County of Worcester^ 

Greeting' : 

Stt^t* Whereas, "William Brooks, resident at Charlestown, 

in tbe County of Middlesex, labourer, James Buchan- 
^■•■"^'^**^ non, of the same Charlesto^^u, labourer, and Ezrm 

Ross, of Ipswich, in the County of Essex, labourer, 
Jer. PoweU^ now Prisoners in our Gaol in said Worcester, were, 

Artemas Wctrd^ by the Jurors for us for the Body of our said County, 
Jedidiah Preble^ at the Superior Court of Judicature, Court of Assize 
T, Cushingi and General Gaol delivery, held at Worcester aforo- 

John Whetcombf said, for the said County of Worcester, on the Tues* 
£^. Holten, day next preceding the last Tuesday of April, indicted 

B. IVkUe, for that, the said William Brooks, resident at Charles- 

Benj. Austin^ town, in the County of Middlesex, Labourer, James 
H. Gardner^ Bucbannon, of the same Charlestown, Labourer, and 

Moses GUly Ezra Ross, of Ipswich, in the County of Essex, La- 

D. Hopkins^ bourer, not having GOD before their Eyes, but being 

N, Cushing^ moved and seduced by the Instigation of the Devil, 

A, Fuller ^ on the first day of March last past, with force and 

Josiah Stone^ arms, at Brookfield, in tbe County of Worcester 
Oliver Prescott* aforesaid, feloniously. Wilfully, and of their Malice 

aforethought, in and upon Joshua Spooner, of said 
Brookfield, then and there in the Peace of GOD, and 
of the said Government and People being, an Assault 
did make, and that the aforesaid William Brooks, 
with his right Fist, tbe said Joshua Spooner to and 
against the Ground, then and there feloniously, Wilful- 
ly, and of his malice aforethought, did strike down, and 
the same Joshua Spooner so on the Ground lying, 
he, tbe said William Brooks, with both his Hands and 
feet of him, the said William Brooks, in and upon the 
back, Head, Stomach, Sides, and Throat of him, the 
33* 
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Mr. Maccarty presuiiMfl humbly to desire, that the prayer of their 
petition, as above, may be granted. And in that case he can assure your 
honors on bis own behalf, and on the behalf of his brethren in the min- 
istry, thot all suitable endeavors will be used with them, in order, if it 
shall please (!od to succeed them, that they may be prepared for the sol- 
emn scene lieforc them. And as to the unhappy woman, he would beg 
leave further to represent, that she declares, she is several months ad- 
vanced in her pregnancy, for which reason she humbly desires, that her 
execution may be respited till she shall have brought forth. 

Worcegtcr, May 20, 1778. 

The above application is made at my most earnest request. 

Bathbhua Spoomxs. 



REPKIEVZ. 
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Nkw England. 
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Jrr. PoicrU^ 
Arlv.mas Ward^ 
Walter Si>noncr, 
Jahez Fisher f 
AInttc.8 (iillf 
Ih'.nj. Austin, 
Dan. IJariSy 



Timo. J)an!cl6on, 
N. (^ushinfff 
Oliver Prcacott, 
A. Fiitltr, 
Joaiiik Stone, 



John Pitta, 



To the Sher\f aj our County qf Worcester , 

Qredingi 

Whereas, William Brooks, resident at Charlestown, 
in the County m{ Middlesex, Labourer, James Buchan- 
non, of the same Charlestown, Labourer, and Kzra 
HoHs, of Ipswich, in the County fi{ Essex, Lal>ourer, 
nmi BathKheba Spoonor, of Brookfield, in the County 
of Worcester, Widow, now Prisoners in our (jsgI in 
suid WorccMtcr, in our said County of Worcester, 
were, at our Superiour Court of Judicature, Couit of 
Assize and (General Gaol Delivery, held at Worcester, 
in and for our said County of Worcester, on the Tues- 
day next preceding the last Tuesday of April, con- 
victed of Murder, and was thereupon adjudged to suf- 
fer tlie Fains of Death : and a Warrant issued out hy 
tlie Major Part of the Council of our State aforesaid, 
requiring you to put the Sentence thereof in Kxecution 
the fourth day of June next : but it hath been repre- 
sented to us, that the said William Brooks, James Bu- 
channon, Kzra Koss and Bnthsheha Spooner, are de- 
sirous of further Time being alloweti them to prepare 
for Death, — Wo, of our special Grace and favoiir do 
hereliy direct and Command you to suspend and de- 
lay the Kxecution of tlie Sentence of our said Court 
until Thursday, the Second Day of July next, at 
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Sam. BakeTf which Time you are to proceed to Execute the said 
Oliver Wendeil, Warrant in manner and form as therein is Directed. 

Witness the Major Part of our Council, at Boston, 
this Twenty-eighth Day of May, in the Yeas of our 
Lord, 1778. 

By their Honors* Order, 

John Avsbt, />'y iSecy 



WRIT D£ VENTRE IMSPICIENDO. 

The Gk>vKaNMKNT and People op the Massachusetts Bay in 

New England. 

^,,^^^^^^ 7b the Skerif qf Worcester, Greeting^: 

Whereas, Batbsheba Spooner, late wife of Joshua 
SbtAU Spooner, of Brookfield, in said County of Worcester 

stands attainted in due form of law before our Supe- 
^^'^^^^ rior Court of Judicature, &c., held at Worcester, with- 

in and for the County of Worcester, on the third Tues- 
Jere. PmtcU, day of April, being accessory before the fact to the 
Artemas Ward, murder of the said Joshua Spooner, for which she has 
Walter Spooner, received sentence of Death, and a warrant has issued 
Jabez fisher, in due form of law, to have the same sentence duly 
Moaes GUI, executed on the fourth day of June next ; and where- 

Bery. Austin, as, it has been represented to us in Council, by 
AinV Davis, the said Batbsheba Spooner, that she is quick 

Oliver Prescolt, with child : And wo, being desirous of knowing the 
TYmo. I^niclson, truth of the said Representation, do command you 
N. Cushitig", therefore, that, taking with you two men midwives, 

John Pitts, and twelve discreet and lawful matrons of your Coun- 

OUrer Wendell, ty, to be first duly sworn, you, in your proper person, 
Josiah Stone, come to the said Bathsheba Spooner, and cause her 
A. F\iller, diligently to be searched by the said matrons, in the 

SamH Baker, presence of the said men midwives, by the Breasts and 

Belly, and certify the truth whether she be quick with 
child or not, and if she be quick with child, how long 
she has so been, under jrour seal, and the seals of the 
said men midwives, into the Secrertary's office of Mas- 
sachusetts Bay aforesaid, at or before the 25th day 
of June next, together with the names of the matrons 
by whom you shall cause the said search and inspec- 
tion to be made ; hereof fail not, and make true re- 
turn of this writ, with your doings hereon. 
Witness the Migor part of tho Council of Massa- 



88S Afnifm%. 

HUft A, U, 177«. 

Uf ilnfir lUmtmt* OrAnff 



WNffNiil, I tmv« i»«4mtti4mMl two iiimm wMwiv4»i» ftMil iWA)y«f lawful nm- 

ith«h«<tH« H)NHm«ri UMfy Iinvm ttimld t)M« iM«Mr«<hi<«i «m> rM|iiifM{ iu \\m 
wlfHiii wfli. H»« v«<rdi«'f fif U»«f Ntifrv«< ifwiroff/^ ^ Umi ili49 iir«il4 l^iMl^- 
nMm 1^\nHm»f U wH qf(ii<k with I'hiM, 

UivitH wilier fwr tMiN4 iNt4 (wtnlii, iMm itl«t(»fiiti4«iy t$(hitmf A. V, i17t, 

A lUt fif (l»# MftirtmN — 

KMMAMMtM Ul<'«, MA«<4Ati«>T UmtWPff 

Hammam 1'mhh¥, I^M'U Mam,, 

|iUiti>*iir U(/iui,Mv, Hamam Jomm* 

WMit *'U\\i\, Willi tti»< rf<tMFM III' tlt0 hliorill of IIm< ('otiHly «W' WifMM«t«i» 
lliortiiiH i hI^ii, iiM'limiiitf li»r )i*<iltlii)t tint nmtiUtii, (Mpm pn^t* iu.) 



ONNiUN MJf Mt^WtVttlii. 

,fUt tlip Shih nf Afnnfint^hmfrttn liny i 

Mfty II pl^A*^ y<'((f Imimiim, wp, iIih ftiiliM<rilii<r», Iinv«> 0iiHMtlt»«<l tti« 
tmily III Mr«. llHlUliplm Hpimttiit (liy jinriln^iri^) tn tliiil wMh^r i»lt«> U 
f|uii>lt Willi i*liilil m mil i mill, mIiIiu' il wm iiiir, Mint tlit* iwty uf MMlrun* 
ti|mil4iUi mi ilif* P%mn\m{\m\ ol y** nth Innlntit, ttmt hIm wmn uut «|itU;k 
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with child at that time, yet, upon this further examination, we wonld in- 
form your Honors, that we must gire it as our opinion, that we have rea- 
son to think that she is now quick with child. 

John Gsbbn, 1 

JoeiAH Wildeb, > Midwifes. 

Elijah Dix, ) 



Hannah Mowkb, > 



Woman 
Midwife. 



WoBCBSTKE, June 27, 1778. 
7b the Hon¥ Board of CoundUors 

for the State of Massachusetts Bay: 

« 

Whereas we, the subscribers, Matrons, on the examination of Mrs. 
Bathsheba Spooner, on y« 1 1 th instant, did give it as our opinion, on oath, 
that she was not quick with child at that time, have again this day, at 
her request, examined her present circumstances, and give it as our opin- 
ion, that she is not even now quick with child. 

Elizabeth Ricb, 
MoLLT Tattman. 



FINAL RETURN OF THE SHERIFF. 

WoBCBSTEB 88. In Obediauce to the within Directions, I Suspended 

the Execution of Wm. Brooks, James Buchannon, 
Ezra Ross and Bathsheba Spooner, from the forth 
June last, till July the secoi^ Day, which was on 
thursday last; then Carried the Abovesaid Wm. 
Brooks, James Buchannon, Ezra Ross, with Bath- 
sheba Spooner, to the place of Execution, and there 
hanged them Each By the Neck untill they were 
Dead, between the houres of twelve and four of the 
Clock in the Afternoon, as Directed by a warrant to 
me from the Major Part of the Council, bearing Date 
the Eighth Day of May last, in the year of our Lord 
One thousand seven hundred and seventy-eight. 

Willm Gbesklbaf, Swriff, 
LdX M asL tT y July 6thf AD, 1778. 



384 APPBinoix* 



MAJOR ANDR£. 

The deftth of Major Aodri wm, io some respects, tbe most aflecting 
ereot Uist occarrf^ duriog the reri^utiooary war, and it is beliered iliat 
tbe feelings of Washiogtoo were io ootbing more severely tried. I'be 
lady to wlioin Andr^ was attached, and whose marriage with aouthef 
droTe him into tlie army (page 1G8) is stated, in a reoeut publication, to 
ha?e been Honora Sneyd, who married Richard LoYel Edgworth, and 
thus became step- mother to tbe celebrated Maria Kdgworib. 1*be re- 
marks of three writers upon tlie proceedings against this uoiortuiiate 
officer are here inserted. Tbe first is Sir Samuel Romilly, a lawyer 
of great eminence io bit day ; tbe second is Lieuteoaot Colonel Sini- 
ooe, a Briiibb ofiicer who was in tbe army at tbe time Andr^ was taken, 
and whose Journal, recently published, exhibits a bitter spirit against 
tbe Americans; the third ii James Feamnw>re Cooper, an Americaa 
autbor of eminence. 

REMARKS OF SIR SAMUEL ROMILLY. 

The Congress, to justify their generals in tbe severity exercised over 
Major Andr^, wlio, as he was returning from concerting oaeaaures with 
Arnold, was taken and banged, have published a very long acoooot of that 
afiair, with all the letters that passed between tbe generals upon the oc- 
casion. Major Andre'8 case was laid liefore a board consisting of four- 
teen field ofiicers, and it was their unanimous opinion that be ought to 
suffer deatlj ; but tlity gave no other reasons for their sentence, than that 
it was conformable to the rules of war. Tbe arguments used by Ciiaton 
and Arnold in tlieir letters to Washington, to prove tliat Andre could not 
be cout-idered as a spy, are, first, that he had with bim when be was 
taken, a protection of Arnold's, who was at that time acting under a 
commission of the Congress, and therefore competent to give protectioof. 
Certainly he was, to all strangers to his negotiation with Clinton, but 
not to Andr^, who knew him to be at that time a traitor to the Congress; 
nay, more, whose protection was granted for no other purpose but to pro- 
mote and give efiect to his treachery. In tbe second place, tbey say that, 
at the time be was taken, be was u}x>n neutral ground ; but then they do 
not deny that he had been within tbe American lines io disguise. The 
letters written by Andre himself, show a firm, c^ool intrepidity, worthy a 
more glorious end. Writing to General Clinton, be requests that hit 
mother and sister may have tbe sale of bis commission ; as for himself, 
be s8)'s, be is " perfectly tranquil in mind, and prepared (or any fate to 
which an honest zeal for the king's service may liave devoted " bim. 
'J'here is another short note which he wrote to Washington the day be- 
fore bis execution ; it (concludes with these words: "Let me hope, sir,i^ 
aught in my character impresses you with esteem towards me, if aught 
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in my misfortunes marks me as the Tictim of policy and not of resent- 
ment, I shall experience the operation of these feelings in your breast by 
being informed that I am not to die on a gibbet,'* " But," say the Coa*< 
grcss, " the practice and usage of war were agaiuRt his request, aad 
made the indulgence he solicited inndmiRsiblc." The fate of this un- 
fortunate young man, and the manly style of his letters, have raised 
more compassion here than the loss of thousands in battle, and have ex- 
cited a warmer indignation against the Americans than any former act 
of the Congress. When the passions of men are so deeply affected, you 
will not'ex]M)ct them to keep within the bounds of reason. Panegyrics 
on the gallant Audrt^ are unbounded ; they call him the English Mutius, 
and talk of erecting monuments to his memory ; but his situation was 
by no means such as to admit of these exaggerated praises. — Letter to 
Rev. John Rogcty December 12, 1780. Romilly's Memoirs, L HO. 



REMARKS OF LIEUTENikNT COLONEL SIMCOE. 

There were no offers whatsoever made by Sir Henry Clinton ; amongst 
some' letters which passed on this unfortunate event, a paper was slid 
in without signature, but in the handwriting of Hamilton, Washington's 
secretary, sayini?, " that the only way to save Andr^ was to give up Ar- 
nc^d." Maj')r Andr^ was murdered upon private not public considera- 
tions. It bore not'with it the stamp of justice ; for there was not an 
officer in the British army whose duty it would not have Ijeen, had any of 
the American generals offeiri'd to quit the service of Congress, to Imve 
negotiated to receive them ; so that this execution couhl not, by examr 
ple, have prevented tlie repetition of the same offence. It mily appear, 
that, from his change of dress, &c., he came under the description of a 
spy ; but when it shall 1m; considered " against liis stipulation, intention 
and knowleclgp," he liecnme absolutely a prisoner, and was forced to 
change his dress for self-preservation, it may safely be asserted, that no 
Kuropean general would, on this pretext, have had his blood upon his 
head. He fell a sacrifice to that which was expedient, not to that which 
was just ; what was supposed to bo useful superseded what would have 
been generous ; and though, by imprudently carr}'ing papers about him', 
he gave a color tp those, who endeavored to separate Great Britain from 
America to press for his death, yet an open and elevated mind would 
have found greater satisfaction in the obligations it might have laid on 
the army of his opponents, than in carrying into execution a useless and 
unnecessary vengeance. It has been said, that not only the French party 
firom their customary policy, but Mr. Washington's personal enemies 
urged him on, contrary to his inclinations, to render him unpopular if he 
executed Major Andr^, or suspected if he pardoned him. The papers 
which Congresa published, relative to Major Andre's death, will remain 

33 
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■n Ptpnini innnninMil in thr {irinriplrn nf llmt linrnic nffirpr) and, wlion 
Imluiir nlinll no loiiKcr vI<>m oypr hrr fndiiiff imiipfrync, will pnnlilp pcM- 
Ivrity to |m«« jiitiuMiM'iil im the clinriicter of Washifigtoo.— >SVmftM:'« 



HEMARKS OF MR. J. F. COOPBR. 

TliP fntr nr Aiidr^ lirrniiir nn cilijrcl of thr kroriPtit Koliritiiclp to Urth 
artiiirn. Kroni tlip roiiinipncpnipfit of tlip fftni((i(lp to tlip Innt h/Mir ofiM 
I'oiitinnniK-p, tlip Atripricnn ntithoritirfl liml Rctefl with a nimlpratiori htkI 
(liviitty tlint (rnvp if n rhiinirtrr fnr iiiorp iiohln thnti that of n. rrhvWinn. 
Ill no oiip in.dtnrH-p hnd thp wnr hrpii |iprniittpd. on their part, to nanimif 
\hv np|N<nniiH'p of n Mruwlp for pprftotiRt ni^i^rnndizpnipnt. It wan men 
ImttliiiK for tlip known rivhtn of hntnnn nntiirp. Hut n cri^ifi hml nrrivH 
if^hPH it v/nn to hp wren wh^thi-r thpy would dnrp to rxfMiKP tliP (\r(cnr*>- 
U*mn of tliPir Innd, to tliP tlirtMitPOPd rptnlintion of a iNiwprfiil ffpp. Sfuh 
i<4 tlip wnywnrd fcrlinK of niiin, tlint it in fiir Ipsa uiTvim'tjo to hi« (towfr 
\n kill a i^piiprnl in fificn ronflirt, than to Ipad a Mihordinntp dplil»«TRtfly 
to nn pxpf'utifm, which in panctionpfl only by a di^piitPtl authority, in 
ilip prPBPnt inMnnrp, howPTPr, the offendpr was not only an oflicer of n 
hi^h and rnoponRihlp nituntion, hut hp wan onn who hafi niaile liim<elf 
(h<nr to the tirniy hy hin nniintdp ipinlitipfl, and eminently uivefid to it^ 
roirironiidfT by hi^ nttniriTriciitfl. I think, niTioii({ inpn of hii^h nnd honor- 
nhl«' ini'idM, lh('r<> run Im hut onp opinion roncfrnini; tlie niprit of hi^ fn- 
Iprprif**'. TImtp i^ «i(HiiPtfiiiit{ «o rppui^rmnt to pT»'ry h»yal i"pnti/npnt in 
trPH«»on, lh»it Ih* who i« rorilPiit to ronnpct hinif<p|f, pvpt sorrniotrly, wilh 
its |iii»;*ji»'«<«', rnriiiof rxprrt tf» PSrnj>p fllto^rthrr from it» fKliiim. It 
'm trio* thiit piililir opiiiifin him, of iipcpftftity, fixed hoiUKls whifh militnry 
niPii limy nj»|»r«inrh, without <oniniittin(( tliPir chnrnctrrs ff»r rnnnhri"** 
and hoiHir. Without this privilri^p, it in plain that a ^pnernl fould not 
nrrivp nt ih** kuowh-difp whirh is rpipiisitp to pnnhle him to prolan hi« 
roifiiiiiifid n(;niii«t nltfuiplo, tlmt admit of no othpr rontrol thnu ih«* Utt 
of lliP «tiMM[;''«it. Hut it i"* nho irup, thnt tliP «nmp aentinK-nt ha«t "hi'I 
it i"? dMiiij' roil'* to rpputntion to pjiss these very limits. 'J'hiis, whil" nn 
ofih-pr iiiny rrriiiiiiuiiirntp with, nnrj employ a spy, he can tirnrrely with 
impunity, Im-coiiip n «py hiiriM'If. Therp is nf» drmht that the motive nri'l 
the eireiiinstniirefl may so fiir qunlify, even more pfpiirm-nl nets, »« 
to elinntjp their morni nnliirp. Thus, Alfred, nefkint; to vindieate the 
nii'|ueslJ(if»Mlile rights of hisroiintry, wns no Ipss invested with the ni'»rnl 
liinje^ty d' ri kiiii?, while wniirlrriiii; through the Dnnish enmp. iImii 
when sentefl nil his IhroiH' ; hut it mny he jiemiitted to doiilit wh'-th'r 
the y'luui; inilltnry ii<|iirMiit, who sees only his personal preferment in 
the ili«tfiiM »'. Inn: M fhiim to lie jiiflafd with the snme lenity. 

Miijor N'l'lr*- wn^ il»e srr\nntor n powerful nnd liheral ((orernrnpnt that 
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was known never to reward niggardly, and the war in which he served, 
was waged to aggrandize its power, and not to assert any of the natural 
rights of man. With doubtful incentives, and for the attainment of such 
an object, did this accomplished young soldier condescend to prostitute 
his high acquurements, and to tamper with treason. He did more. He 
overstepped the coy and reserved distance which conscious dignity pre- 
serves, even while it stoops to necessity, and entered familiarly and per- 
sonally into the details of the disgusting bargain. The mere techni- 
calities of posts and sentinels, though they may be important for the 
establishment of rules which are to soften the horrors of war, can have 
but little influence on the moral views of his conduct. The higher the 
attainments of the individual, the greater must have been the flexibility 
which could see only reward in an undertaking like this. As to the com- 
monplace sentiment of serving king and country, every man of an honest 
nature must feel that he would have done more honor to his sovereign and 
himself by proving to the world, that the high trust he enjoyed was dis- 
charged by a man who disdained lending his talents to the miserable 
work of deception, than by degrading his office, his character, and hia 
name, by blending them all, in such familiar union, with treachery. In 
short, while it cannot be denied that the office of a spy may be made 
doubly honorable by its motives, since he who discharges the dangerous 
duty may have to conquer a deep moral reluctance to its service, no less 
than the fear of death, I think it must be admitted that the case of Ma- 
jor Andr6 was one that can plead no such extraordinary exemption from 
the common and creditable feeling of mankind. 

♦ * * ♦ * ♦ * 

There is reason to think that Andre had soothed himself in the earlier 
part of his captivity, with hopes that were fated to be deceived. It had 
been the misfortune of the English to undervalue the Americans, audit it 
quite in nature for a young man, who, it is well known, had often indulged 
in bitter sarcasms against enemies he despised, to believe that a nation 
he held so cheap, must have some of his own awe of a government and a 
power he thought invincible. It is certain he always spoke of Sir Henry 
Clinton (the English commander-in-chief,) with the aflection and confi- 
dence of a child, until he received his last letter, which he read in much 
agitation, thrust into his pocket, and never afterwards mentioned his 
general's name. He confessed his ancient prejudices, but admitted they 
were all removed by the tender treatment he had received. He neither 
acknowledged nor denied the justice of his sentence. It is known that, 
though he experienced a momentary shock at finding that he was to 
sufler on the gallows, he met liis death heroically, and died amid the 
tears of all present. — Notions of the Americans : picked up by a Travel- 
ling Bachelor, i. 217. 



